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IS CHANCERY JURISDICTION AND PROCED- 
URE AFFECTED BY STATUTORY REGULA- 
TION OF EQUITABLE RIGHTS AND REME- 
DIES—JUVENILE COURT JURISDICTION. 





We have heretofore called attention to the 


fact that the advent of the code, which was de- 
signed to emphasize the principles of equity, 
had not only wholly failed of its design, 
but has been the means through which the 
principles of equity have been submerged. 
This seems to be a strong statement but no 
one realizes the truth of it more than the law- 
yers themselves in those states where the code 
practice has been established. Even in the 
states where separate courts have been estab- 
lished, from the earliest days, the really good 
equity lawyer or judge is the exception rather 
than the rule. Common law principles are so 
much more deeply impressed in our practice 
and by the teaching in our law schools, that 
equity has occupied a secondary place, 
when, in all justice, it should rank first 
everywhere, so that, when a lawyer has 
a case where equitable relief should be 
sought, he will know how to proceed. 
A divorce suit is a proceeding in equity to 
rescind a contract, yet, it is generally re- 
garded in code states as a proceeding having 
its authority alone by virtue of the acts of the 
legislature in respect thereto. This conclu- 
sion is the natural result of the submerging 
of the principles of equity under common law 
practice in the code states, where the juris- 
dictions are not separated. 

A conspicuous lack of a comprehensive 
knowledge of equity is shown in those 
states where juvenile courts have been 
established, in that the procedure therein 
established is that of the common law, 
although it has been held over and over 
again, in many states, that juvenile courts 
are part of the jurisdiction which courts of 
equity have exercised, time out of mind, 
therefore, should be conducted fully-in ac- 
cord with the procedure of courts of equity. 

The result has been that power to act in these 
courts in accord with the nature of the cases 





or for the natural benefit of the persons brought 
before them, has been denied, because, the 
judge can not find any authority in the statutes 
relative thereto. The judges have wholly failed 
to understand that the source of this jurisdic- 
tion is in that part of the constitutions of their 
states which provides for equity jurisdiction. 
Because of this lack of knowledge of the real 
source of the jurisdiction the progress of those 
courts has been hampered and the great 
things which the judges might have done had 
they understood the full scope of the jurisdic- 
tion they were empowered to exercise, have 
been left wholly undone, and the state, as 
parens patric, has been allowed to appear as 
a father wholly unmindful of his duties. 
When the judges of the states, who have not 
realized that the jurisdiction they have power 
to exercise is that of a court of equity, wake 
to an understanding of the power with which 
they are invested, they will see that they may 
do anything which wili advance the child’s 
interests, and may place it in any of the 
homes or places provided, either by the state, 
church or private individual, for the good of 
humanity, having due regard to consistency 
and the nature of the case. The laws enacted 
by the legislature are merely directory of an 
existing jurisdiction which had plenary power 
in the matter in the very nature of things. 
The jurisdiction of a juvenile court being that 
of a court of equity, it proceeds in a summary 
manner to hear and determine the cases 
brought before it, thus, not only exercising 
the intelligence expected of a chancellor, but 
saving large sums to the state in so doing. 
It is to be hoped that these courts will look 
for their power to the provisions in regard to 
equity in their state constitutions and not 
wait the uncertain processes of the legisla- 
tures to secure power to do that which adheres 
to a court of equity. 








NOTES OF IMPORTANT DECISIONS. 





JuRY—INCOMPETENCY OF VENIREMEN WHO 
HAVE TRIED CASE INVOLVING SIMILAR STATE 
oF Facts.—Where a venireman on examination 
states that he hasacted as a juror in another cause 
involving the same character of evidence as will 
be produced on the trial of the cause for which 
he is being selected as a juror, but further em- 


_phatically says that his views and judgment on the 


facts in the preceding case will in no degree bias 
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or prejudice his judgment on the evidence to be 
produced in the second case, is such venireman 
subject to challenge for cause as being disquali- 
fied because of the opinion formed on the preced- 
ing trial. There can seem to be no doubt that 
the disqualification of such a venireman is abso- 
lute, and to that effect we have the decision of the 
Missouri Court of Appeals in Barnett v. Levee 
District, 102 S. W. Rep. 583, where Judge Goode, 
speaking for the court, says: ‘‘The judgment in 
this case must be reversed because of the over- 
ruling of plaintiff's challenge of two jurors for 
cause. These men had listened to the trial of a 
case by another plaintiff against the defendant, 
involving the same issues presented in the pres- 
ent case. Both plaintiffs lived on Half Moon 
Lake, and in their petitions each complained of 
the overflow of his farm during the season of 
1903, because of the obstruction of Taylor Bayou, 
and the consequent backing up of the waters of 
Half Moon Lake. Two veniremen testified on their 
voir dire examination that they had listened to all 
the testimony in the other case, and had formed 
an opinion regarding its merits. It is true they said 
they thought they could try this case impartially 
and according to the evidence; but, plainly, they 
had prejudged the issues they were to determine 
in the strictest sense of the term—had formed an 
opinion on the issues by listening to all the testi- 
mony on which the present case would be tried. 
Hunt v. Columbia (Mo. App.), 97S. W. Rep. 955; 
State v. Foley, 144 Mo. 600,468. W. Rep. 733; 
State v. Fullerton, 90 Mo. App. 411. Counsel for 
defendant insist that, when plaintiff's counsel 
challenged the competency of the two veniremen, 
the court had before it nothing to show that this 
case was identical with the one the jurors had 
heard, except the statement of counsel, and it was 
incumbent on plaintiff to show the issues in the 
two cases were thesame. We would accept this 
proposition, but for the fact that the voir dire ex- 
amination shows the court took it for granted the 
two causes were alike and involved the same 
issues, and felt justified in overruling the chal- 
lenges because the jurors said that, though they 
had formed an opinion regarding the issues, they 
thought their conclusions were not so fixed that it 
would be impossible for them to try this cause im- 
partially. An opinion once formed from listening 
to the testimony of a cause cannot, presumably, 
be removed or altered, except on proof of a dif- 
ferent state of facts. The verdict in this case was 
signed by nine of the jurors, and it appears that 
one of the veniremen, who bad formed an opinion 
from hearing the other case, joined in a verdict 
adverse to the plaintiff. Therefore we think the 
court erred in a manner which turned out to the 
prejudice of plaintiff in not sustaining his chal- 


Jenges.”’ 





DISCHARGE OF CONTRACTS BY AL- 
TERATION—A DISCUSSION OF MA- 
TERIAL AND IMMATERIAL ALTER- 
ATIONS. 


The subject ‘‘Alteration of Instruments or 
Contracts’’ is so comprehensive that a general 
discussion of the entire topic cannot be at- 
tempted in one article. Furthermore, the 
subject is of such commanding and practical 
importance that’a mere cursory review of its 
many phases would be unsatisfactory and un- 
profitable. Accordingly I have chosen what 
is probably the most practical, important and 
interesting phase of the entire subject, name- 
ly, material and immaterial alterations. Other 
interesting questions, such as alteration by 
accident or mistake; alteration before execu- 
tion ; excusable alteration ; fraudulent altera- 
tion ; alteration by a stranger to the contract ; 
alteration by an agent; ratification or waiver 
of alteration ; the validity of restoration after 
a material alteration; rights of third parties 
after alterations; and other phases of the 
question cannot be discussed here because 
each phase deserves separate and independ- 
ent consideration. 

Before discussing material and immaterial 
alterations and reviewing various decisions re- 
garding such alterations, a few general defi- 
nitions will be appropriate. The courts and 
text writers are agreed that an instrument is 
altered when its significance, meaning or 
language is changed either in a material or im- 
material respect. A waterial alteration 
has been concisely and clearly defined as one 
‘‘which causes the instrument to speak a 
language different in legal effect from that 
which it originally spoke.’’? It follows, 
of course, as a direct corollary of this defini- 
tion that an immaterial alteration is one that 
does not in any way change the legal signifi- 
cance of the instrument.* An immaterial 
alteration is more fully described and defined 


1 Am. & Eng. Ency. of Law (2d Ed.), Vol. 2, p. 184; 
Morrill v. Otis, 12 N. H. 466; Oliver v. Hawley,5 Neb. 
439, 25 Am. Rep. 479. 

2 Am. & Eng. Ency. of Law, Vol. 2. p. 185; Murray 
v. Klinzing, 64 Conn. 78; Wheelock v. Freeman, 13 
Pick. (Mass.) 168; Kant vy. McCullough, 206 Ill. 214, 
69 N. E. Rep. 107; Rochford v. McGee (S. Dak.), 94 N. 
W. Rep. 695; American Bonding Co. v. B. & O. Ry. 
Co., 124 Fed. Rep. 866; Flitcraft v. Commonwealth 
Trust Co. (Pa.), 60 Atl. Rep. 577; Current Law, Vol. 
3, p. 154, and cases cited; Current Law, Vol. 5, p. 110, 
and cases cited. 

8 Smith v. Crooker, 5 Mass, 388, 
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as follows: ‘‘If the alteration is made inno- 
cently, or by mistake, and neither those liable 
on the instrument nor any third party has 
suffered any injury in consequence thereof, 
the alteration is immaterial.’’* Many late 
decisions sustain this definition, which seems 
to be an accurate one.® At this point it may 
be observed that there is a difference between 
an alteration and a mere ‘‘spoliation.’’ If an 
amendment, change or erasure is made by an 
entire stranger to the contract, without saric- 
tion or collusion of any of the parties thereto, 
such change is known not as an alteration but 
as a spoliation.® This distinction between 
alteration and spoliation is not a mere tech- 


nical refinement, since it is apparent that the 


legal effect of alteration may be and generally 
is entirely different from the legal effect of 
spoliation. The important difference between 
the two acts is well stated in Deering Har- 
vester Company v. White:’ ‘‘If the agent 
acts within the line of his authority in mak- 
ing the alteration it will have the same effect 
in invalidating the instrument as if made by 
the party claiming thereunder himself. But 
if the agent has no authority whatever, either 
express or implied, to make the alteration 
it is simply a spoliation by a stranger to the 
contract and does not impair the validity of 
the instrument.’’ Asto the province of the 
court and jury in dealing with this question 
of alteration, it may be stated generally 
that the question of alteration is for the jury,® 
since it is a question of fact, while the question 
of the materiality of the alteration, being one 
of law is for the court. Whether the eras- 


4 Current Law, Vol. 3, p. 155, and many cases cited. 

5 James v. Tilton, 183 Mass. 275, 67 N. E. Rep. 326; 
Galloway v. Bartholomew (Oreg.), 74 Pac. Rep. 467; 
Merchants’ Bank of Canada v. Brown, 83 N. Y. Supp. 
1037; Rowe v. Bowman, 183 Mass. 488, 67 N. E. Rep. 
636; Sullivan v. California Realty Co., 142 Cal. 201, 75 
Pac. Rep. 767. 

6 Bridges v. Winters, 42 Miss. 135, 2 Am. Rep. 598; 
Medlin v. Platt County, 8 Mo. 235, 40 Am. Dec. 135; 
Ballard v. Franklin Ins. Co.,81 Ind. 289; Van Brunt v, 
Eoff, 85 Barb. (N. Y.) 301; Deering Harvester Co. v. 
White, 110 Tenn. 132, 72 S. W. Rep. 962. 

7 (Tenn.), 72S. W. Rep. 962; Am. & Eng. Ency. of 
Law, Vol. 2, p. 216; Ames v. Brown, 22 Minn. 257; 
Hunt v. Gray, 35 N. J. L. 227, 10 Am. Rep. 232; Bigelow 
v. Stilphen, 35 Vt. 521; Jessup v. City Bank, 14 Wis. 
331: Nickerson v. Swett, 135 Mass. 514. 

8 Clark v. Eckstein, 22 Pa. St. 507, 62 Am. Dec. 807; 
Corner vy. Fleshman, 4 W. Va. 693; Comstock v. Smith, 
26 Mich. 306; Heard v. Tappan (Ga.), 48S. E. Rep. 
375. 

® Milliken v. Martin, 16 Ill. 18; Kinard v. Glenn, 29 
S. Car. 590, 8S. E. Rep. 203; Jacobs vy. Gilbreath, 458. 





ure, amendment or interlineation is an alter- 
ation or spoliation ;1° whether the alteration 
was made with the consent of the parties ;!} 
when the question of the intent of the alter- 
ation is involved ;? the question of the time 
of the alteration ;!* all these are questions of 
fact and fall within the province of the jury. 
An’ investigation of the early American cases 
shows that a different rule obtained then in re- 
gard to the legal effects of an alteration. 
Even immaterial alterations, if made by the 
obligee, were held sufficient to avoid an in- 
_strument.1* In many of these early deci- 
sions reference is made to Pigot’s Case,}5 
where it is held by Lord Coke: ‘‘If the obligee 
himself alters the deed, although it be in 
words not material, yet the deed is void.’’ 
This rule necessarily entailed hardship and 
because of its severity has been virtually 
abandoned in the United States and also re- 
pudiated in England.’® The prevailing and 
more satisfactory rule is that an erasure or 
amendment, if immaterial and not affecting 
the legal significance of the instrument, will 
not in any way affect the rights and liabilities © 
of the parties.17 Mr. Justice Caldwell in 
the’ case of First Bank v. Weidenback,!® 
holds as follows: ‘‘Formerly it was held that 
any alteration of a contract, whether material 
or immaterial, bya party claiming under it 
avoided the contract. But the modern doc- 
trine is that an immaterial alteration of a con- 
tract by a party claiming under it does not 
avoid thecontract.’’!® ‘The rule as to material 


Car. 46, 22S. E. Rep. 757; Heard v. Tappan (Ga.), 48 
S. E. Rep. 875; Century Digest, Vol. 2, col. 388, and 
cases cited; Am. &. Eng. Ency. of Law, Vol. 2, p. 269, 
and cases cited. 

10 White v. Harris (S. Car.), 48 8. E. Rep. 41. 

11 Benedict v. Miner, 58 Ill. 19; Belfast Nat. Bank v. 
Harriman, 68 Me. 522; Am. & Eng. Ency. of Law, Vol. 
2, p. 269, and cases cited. 

12 Beaman v. Russell, 20 Vt. 205,49 Am. Dec. 775; 
Wilson v. Hayes, 40 Minn. 531,42 N. W. Rep. 467; 
Century Digest, Vol. 2, col. 886. .. 

18 Hunt v. Gray, 35 N.J. —_ Am. Dee, 282; 
Century Digest, Vol. 2, cols. 384-886; 

M4 Jacksin v. Malin, 15 Johns. 298; Haskell v. Cham - 
pion, 130 Mo. 136; James v. Crowley, 57 N. J. L. 222. 

15 11 Coke, 26, y 

16 Aldons v. Cornwell, L. R, 3 Q. B. 573. 

17 Robertson v. Hay, 91 Pa. 422; Ryan v. First Bank, 
148 Ill. 349; First Bank V. Weidenback, 97 Fed. Rep. 
896; Prim v. Hammal, 134 Ala. 652; Am. & Eng. Ency. 
of Law, Vol. 2, p. 221, and cases cited. 

18 97 Fed. Rep. 896. 

19 2 Parsons, Contracts, pp. 717-720; Rand. Comm. 
Paper, Sec. 1748; Daniels, Negotiable Instruments, 
Sec. 1398. 
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alterations is different, since the legal effects 
of such alterations are different. It may be 
generally stated that if a material change is 
made by the grantee or promisee, such an 
alteration will vitiate the instrument or con- 
tract, unless, of course, the grantor or 
promisor ratifies the same, or aids in making 
it.?° The reasons for this rule are apparent 
and do not require elaboration or discussion. 
It may be stated, however, in passing that the 
identity and legal significance of the instru- 
ment having been changed, the non-consent- 
ing party would not get what he contracted 
for. Again, the policy of the rule is a wise 
one inasmuch as it ‘‘discountenances the 
tampering with written instruments.’’?! The 
reasons for the rule are set forth by Mr. Jus- 
tice Swayne in Wood v. Steele:?? ‘‘To pre- 
vent and punish such tampering the law does 
not permit the plaintiff to fall back upon the 
contract as it was originally. In pursuance 
of a stern but wise policy, it annuls the in- 
strument as to the party sought to be 
wronged.’’ Justice White in Wallace v. 
Jewell,?* holds that such material alterations 
vitiate the instrument, and gives as a reason 
that ‘‘the policy is to preserve the integrity 
of legal instruments by taking away the 
temptation of tampering with them.’’ A 
different reason for the rule is given in New- 
ell v. Mayberry,?* in which case Justice 
Tucker holds as follows: ‘‘No man shall be 
permitted to take the chance of gain by the 
commission of a fraud, without running the 
risk of loss in case of detection.’’ 

The general definitions and rules rel- 
ative to material and immaterial altera- 
tions having been stated, it will be in- 
teresting at this point to consider and 
analyze various decisions and observe 
what the courts hold to be material and imma- 
terial alterations. ‘The courts have generally 
held that the following alterations or changes 
are material: the erasure of a name of a joint 
obligor ;?° the alteration of the date of nego- 


20 Hoard v. Taubman, 79 Mo. 101; Neff v. Horner, 
63 Pa. St. 227; 3 Am. Rep. 555; Am. & Eng. Ency. of 
Law, Vol. 2, p. 185, and cases cited. 

21 Waterman v. Vose, 43 Me. 504; Foote v. Hay- 
brick, 70 Miss. 157. 

22 6 Wall. (U. S.) 80. 

23 21 Ohio St. 163, 8 Am. Rep. 48. 

2% 3 Leigh (Va.), 250, 28 Am. Dee. 261. 

2% Smith v. United States, 69 U. S. (2 Wall.) 219, 17 
L. Ed. 788; State v. Findley, 101 Mo. 217, 148. W. Rep. 
185; State v. Griswold, 32 Ind. 313. 





tiable instruments ;?* changing the time,?7 
or place?® of payment of negotiable instru- 
ments ; alterations affecting negotiability ;?° 
changing the interest clause.*° Relative to 
the alteration of the rate of interest it is inter- 
esting to note that the change is considered a 
material alteration whether the rate of inter- 
est is increased*! or decreased.*? In an in- 
teresting and well reasoned Michigan case*® 
the court holds that an insertion of the legal 
rate of interest is not a material alteration, 
since such a change does not alter the legal 
effect of theinstrument Sherwood, J., com- 
menting upon the change, holds as follows: 
‘*‘What was the effect by inserting the figure 
seven? The legal effect of the notes was the 
same before as after the change, and their 
payment cannot therefore be avoided by rea- 
son of the alteration; it was an immaterial 
alteration.’’ Such an alteration, however, is 
not to be confused with the insertion of an in- 
terest clause where originally there was none. 
The courts universally hold this latter change 
to be a material alteration.*4 Likewise the 
erasure or obliteration of an interest clause is 
held to be a material alteration.*° The courts 
are also agreed that the following alterations 
or changes are material: changing the 
medium of payment of a note or bill®® either 


26 Britton v, Dierker, 46 Mo. 591; Wyman v. Yoe- 
mans, 84 II. 403; Bowers v. Rineard, 209 Pa. 545, 58 
Atl. Rep. 912; Century Digest, Vol. 2, Sec. 31, and 
cases cited. 

27 Post y. Losey, 111 Ind. 74, 12 N.E. Rep. 121; 
Drexler v, Smith, 30 Fed. Rep. 754; Stayner v. Joyce, 
82 Ind. 35. 

28 White v. Hass, 32 Ala. 430, 70 Am. Dec. 548; Troy 
City Bank v. Lowman, 19 N. Y. 477; Sturges v. Wil- 
liams, 9 Ohio St. 443, 75 Am. Dec. 473; Carroll v. War- 
ren (Ala.), 37 So. Rep. 687. 

29 Booth v. Powers, 56 N. Y. 22; First Nat. Bank v. 
Lown, 4 N. Dak. 391, 61 N. W. Rep. 473; Century Di- 
gest, Vol. 2, col. 242, and cases cited. 

30 Jones v. Bangs, 40 Ohio St. 139, 48 Am. Rep. 664; 
Bradley v. Mann, 37 Mich. 1; Dobyns v. Rawley, 76 Va. 
537; Century Digest, Vol. 2, col. 242, and cases cited; 
Am. & Eng. Ency. of Law, Vol. 2, p. 239. 

31 Shanks v. Alberts, 47 Ind. 461; Sanders v. Bog- 
well, 32 S. Car. 238; Am. & Eng. Ency. of Law, Vol. 2, 
p. 239. 

82 Post v. Losey, 111 Ind. 74,60 Am. Rep. 677; 
Whitman v. Frye, 10 Mo. 348. 

33 First Nat. Bank v. Carson, 60 Mich. 432, 27 N. W. 
Rep. 589; Fisher v. Dennis, 6 Cal. 577; Holmes vy. 
Trumper, 22 Mich. 429. 

% Gettysburg Bank v. Chisholm, 169 Pa. St. 564; 
Kilkelly v. Martin, 34 Wis. 525; Century Digest, Vol. 
2, cols. 242-244; Am. & Eng. Ency. of Law, Vol. 2, p. 
239, and many cases cited. 

85 Moore v. Hutchinson, 69 Mo. 429. 

% Bogarth v. Breedlove, 39 Tex. 561; Darwin v. 
Rippey, 63 N. Car. 318; Angle v. Northwestern Life 
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by substitution, addition or erasure; chang- 
ing the joint or several nature of a contract ;*7 
alteration of the name of the payee or 
grantee ;*® changing the description of the 
property ,*° resulting in changing the identity 
or increasing or diminishing the quantity.‘° 
It is apparent, however, in connection with 
this last change that if the alteration resulted 
in a more definite and accurate description 
and did not change the legal effect of the des- 
cription, such alteration would be imma- 
terial.41 Other material alterations are as 
follows: adding an attestation clause to an 
unattested instrument ;*? inserting or erasing 
provision for attorney’s fees,**® or changing 
the same ;** changing an individual contract 
to a partnership contract.4® Other altera- 
tions have been held to be material, but space 
forbids their mention.4® Many of the alter- 
ations enumerated*‘ are disadvantageous to 
the obligor, but an inspection of the gases 
shows that the same rule obtains whether the 
alteration results in benefit or detriment to 
the obligor. For instance. where a change 
in the time of payment accelerates or hastens 
the maturity of the paper, such is manifestly 
advantageous to the obligor, and yet such 
alteration is held to be material.*® The rea- 
son for the rule is that the contract has been 
essentially altered and its legal significance 


Ins. Co., 92 U. S. 880; Church v. Howard, 17 Hun (N. 
7.}, & 

87 Eckert v. Louis,'84 Ind. 94; Humphreys v. Gillow, 
13 N. H. 385, 388 Am. Dec. 499. 

88 Horn v. Newton Bank, 32 Kan. 518, 4 Pac. Rep. 
1022; Davis v. Bauer, 41 Ohio State, 257; Sneed v. 
Sabinal Mining Co., 71 Fed. Rep. 493; Century Digest, 
Vol. 2, col, 286 and many cases cited. 

89 Mercy v. Dunlap, 5 Lans. (N. Y.) 365; Perean v. 
Frederick, 17 Neb. 117. 

40 Chesley v. Frost, 1 N. H. 145; Sherwood v. Mer- 
ritt, 83 Wis. 2338; Bobby v. Clemson, 10 S. & R. 
(Pa.) 419, 18 Am. Dec. 684. 

41 Churchiil v. Bielstein (Tex.), 29 S. W. Rep. 
392; Gordon v. Sizer, 39 Miss. 805; Rowley v. Jewett, 
56 Iowa, 492. 

42 Homer v. Wallis, 11 Mass. 309, 6 Am. Dec. 169; 
Fisher v. King, 153 Pa, St. 3. Contra, Fuller v. 
Greene, 64 Wis. 159. 

43 Decorah Bank vy. Laughlin, 4 N. Dak. 391. 

44 Burwell v. Orr, 84 Ill. 465. 

45 Wilde v. Armsby, 6 Cush. (Mass.) 314; Montgom- 
ery v. Crosswaite, 90 Ala. 553. 

4 Am. & Eng. Ency. of Law, Vol. 2; pp. 222-258; 
Century Digest, Vol. 2, cols. 229-258; Current Law, 
Vol. 1, pp. 76-77; Vol. 3, pp. 155-156; Vol. 5, pp. 110- 
111, and late cases cited. 

47 Ante. 

48 Hamilton v. Wood, 70 Ind. 306; Wood v. Steele, 
6 Wall. (U. S.) 80; Am. & Eng. Ency. of Law, Vol. 2, 
p. 287. 





changed, regardless of the advantage or 
benefit accruing to the obligor. The follow- 
ing changes also vitiate the contract, although 
advantageous to the obligor: adding the 
name of a joint obligor or co-surety ;*? lower- 
ing the specified rate ofinterest.°° It is ap- 
parent, therefor, that a material alteration, 
whether advantageous or detrimental to the 
obligor vitiates the contract. It is sometimes 
difficult to determine when an alteration is 
material and when immaterial. Regarding 
the nature and character of some alterations 
the courts are not agreed, but the following 
changes have been held to be immaterial: a 
mere change in the phraseology ;°! rewriting. 


-or retracing indistinct words in order to make 


them more legible;>? verbally changing or 
adding to an indorsement without affecting 
the meaning of the indorsement or the opera- 
tion of the instrument ;°* indorsing on the 
back of the instrument a memorandum of an 
independent, collateral agreement ;°* correct- 
ing a clerical error, such as changing a 
Christian name;°* erasure of the middle ini- 
tial of a name, where there is no conflict as to 
the identity of the grantor ;>° the insertion in 
the body of the instrument the name of the 
grantor or obligor who has signed or executed 
it.°7 In this last case where the name of the 
grantor or obligor is inserted, the alter- 
ation is held to be immaterial because 
the liability of the obligor would be 
the same in the absence of the insertion. 

Other interesting examples of immaterial 
alterations, insufficient to discharge contracts, 
might be given, but the limits of this paper 


49 Harper v. Stroud, 41 Tex. 367; Houck v. Gra- 
ham, 106 Ind. 195; Berryman v. Waukor, 56 Iowa, 150. 
Contra, Standard Cable Co. v. Stone, 35 N. Y. App. 
Div. 62; Gano v. Heath, 36 Mich. 441; Produce Ex- 
change Co. v. Bierbach, 176 Mass. 577. 

50 Whitmer v. Frye, 10 Mo. 348; Post v. Losey, 111 
Ind. 74, 60 Am. Rep. 677. 

51 State v. Riebe, 27 Minn. 315; Holland v. Hatch, 
15 Ohio St. 464. 

52 Dunn v. Clements, 7 Jones (N. Car.), 58; Reed v. 
Roark, 14 Tex. 829, 65 Am. Dec. 127. 

58 Cushing v. Field, 70 Me. 50, 35 Am. Rep. 298; 
Struthers v. Kendall, 41 Pa. St. 214,80 Am. Dec. 610; 
Krauskop v. Shontz, 51 Wis. 204, 8 N. W. Rep. 241, 37 
Am. Rep. 817. 

54 Cambridge Savings Bank v. Hyde, 131 Mass. 77, 
41 Am. Rep. 198; Huff v. Cole, 45 Ind. 300. 

5 Haurick v. Patrick, 119 U.S. 156, 7 Sup. Ct. Rep. 
147, 30 L. Ed. 396. 

56 Banks v. Lee, 73 Ga. 25. 

57 Dodge v..Brauch, 94 Ga. 37; Reed v. Kempf, 16 
Ill. 445; State v. Pepper, 31 Ind. 76; Davis Building. 
Co. v. Rex, 64 Fed. Rep. 406. 
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will not admit. Referring again to the rule 
announeed,®® it is to be observed, after 
analysis and discussion of the cases that the 
test of the materiality of the alteration is de- 
termined by ascertaining whether the legal sig- 
nificance of the instrument has been changed ; 
does the instrument speak a different lan- 
guage in legal effect from that which it orig- 
inally spoke? If this test is kept in mind and 
carefully followed there can be no serious dif- 
ficulty in determining the character of an 
alteration and therefore in determining the 
effect of the alteration upon tlie contract. 

Before concluding, it may be profitable, 
after this discussion of material and immaterial 
alterations, to discuss briefly the practical 
question of presumptions. What presump- 
tions obtain or may be indulged, where the 
instrument has been altered? Upon this 
question the courts are in hopeless conflict 
and therefore the different rules will be 
stated. The question upon whick the courts 
are not agreed arises in this manner—where a 
written instrument, altered in some manner, 
is produced in the absence of all evidence is 
there a presumption for or against the validity 
of the altered instrument and is it incumbent 
upon the party offering the instrument in evi- 
dence to explain such alteration? 
various rules that have been announced are 
concisely and clearly set forth by Horton, C. 
J., in Neil v. Case,°* as follows: ‘*This is a 
vexed question and the books are full of di- 
verse decisions. Four different rules are 
generally stated; first, that an alteration 
apparent on the face of the writing raises no 
presumption either way, but the question is 
for the jury; second, that it raises a presump- 
tion against the writing and requires there- 
fore some explanation to render it admissible ; 
third, that it raises such a presumption when 
suspicious, otherwise not; fourth, that it is 
presumed in the absence of explanation, to 
have been made before the delivery, and 
therefore requires no explanation in the first 
instance.’’ This same general classification 
of the various rules is also announced in other 
decisions and places. °° 

I shall briefly discuss these four rules, at- 
tempting to show the merits of each and also 

58 Supra. 

59 25 Kan. 510, 37 Am. Rep. 259. 

6 Hagan v. Merchant’s Ins. Co., 81 Iowa, 321, 46 N. 


W. Rep. 1114; Am. & Eng. Ency. of Law (2nd Ed.,) 
Vol. 2, pp. 272-280. 
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attempting to reconcile them, and then show 
the different tendency of modern decisions. 
The view that an alteration raises no pre- 
sumption either for or against the validity of 
the instrument seems to be well supported by 
eminent authority,®! and to be a reasonable 
and logical view. The courts adopting this 
rule hold that the time of the alteration, the in- 
tent, the question as to who made the change, 
are all questions for the jury and shall be sub- 
mitted upon the whole evidence and no pre- 
sumptions shall be indulged. There are many 
courts which hold that an apparent alteration 
in an instrument will be presumed to have 
been made before execution and therefore 
the alteration is innocent and legal.*? It is 
significant, however, to observe that this pre- 
sumption is indulged only in the absence of 
all suspicious circumstances. If the transac- 
tion is surrounded by suspicious circum- 
stances, then the burden of proof shifts, 
the party introducing the instrument cannot 
avail himself of the presumption and the 
alteration must be explained. Another and 
different view that has received considerable 
support in many well reasoned cases is that 
the alteration is presumed to have been made 
after execution and the party claiming 
benefit under the instrument must account 
for the alteration before the writing 
can be received in evidence.* The Wis- 
consin case of Maldauer v. Smith,®* is one 
of the best reasoned and most exhaustive 
cases to be found treating the subject of al- 
teration and more particularly the question of 
what presumptions are to be indulged. This 
presumption against the validity of an instru- 
ment is ably and vigorously criticised by 
Mitchell, J., in Wilson v. Hayes,®® as follows: 
‘*The doctrine that the presumption of law is 


61 Wilson v. Hayes, 40 Minn. 531,12 Am. St. Rep 
754; Milliken v. Martin, 66 I1l.18; Hunt v. Gray, 35 
N. J. L. 227,10 Am. Rep. 332; Am. & Eng. Ency. of 
Law, Vol. 2, p. 274, and cases. 

62 Ward v. Cheney, 117 Ala. 241; Sirrine v. Briggs, 
81 Mich. 4438; Adams v. Yates, 143 Mo. 475; Franklin 
v. Baker, 48 Ohio St. 296; Maldauer v. Smith, 102 
Wis. 30; Current Law, Vol. 3, p. 15, and cases cited, 
Vol. 5, p. 112, and cases cited; Am. & Eng. Ency. of 
Law, Vol. 2, pp. 275-276, and cases cited. 

6 Elgin v. Hall, 82 Va. 680; Brady v. Berwind 
White Co., 106 Fed. Rep. 204; Rambousek v. Supreme 
Council, 119 Lowa, 263; Courcamp v. Weber, 39 Neb. 
533; Mulkey v. Long, 5 Idaho, 213; Bradley v. Deils 
Lumber Co., 105 Wis. 245; Maldauer v. Smith (Wis.), 
78 N. W. Rep. 140. 

64 Ante, 78 N. W. Rep. 140. 

65 Ante, 40 Minn. 581, 12 Am. St. Rep. 754. 
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that the alteration was made after delivery, 
and that the burden is on the holder in the 
first instance to explain it, seems to us to be 
unsound as well as harsh. Presumptions of 
law, if indulged in, should be in favor of in- 
nocence rather than guilt. Hence such pre- 
sumptions ought to be conformable to the ex- 
periences of mankind and the inferences 
which, in the light of that experience, men 
would naturally draw from a given state of 
facts. Whatever might have been the fact 


formerly when but few men could write and - 


when contracts were usually drawn by skilled 
conveyancers with great care, the rule is 
wholly unsuited to the business habits or 
usages of this country at the present day.’’ 
The origin of this presumption will not be 
discussed, since it has been generally denied 
and such doctrine is not sustained by the best 
modern decisious. 

Analysis of the cases therefore discloses a 
marked conflict of authority upon this impor- 
tant question of presumptions. Many of the 
conflicting decisions cannot be reconciled, 
but it may be observed that much of the con- 
flict is apparent rather than real, and the de- 
cisions often unnecessarily confuse the sub- 
ject. The remarks of Mr. Justice McCreary *® 
are in point here and show that much of the 
conflict is apparent and theoretical. ‘‘Upon 
this question there is an apparent conflict of 
authority. I think, however, that it is ap- 
parent only and not real. I think that one 
rule governs in all these cases and it is this: 
If the interlineation is in itself suspicious, as 
if it appears to be contrary to the probable 
meaning of the instrument as it stood before, 
or appears to have been written with different 
ink, or is in a handwriting different from the 
body of the instrument, in all such cases, if 
the court considers the interlineation suspi- 
cious on its face, the presumption will be that 
it was an unauthorized alteration after execu- 
tion. On the other hand if the interlineation 
appears in the same handwriting with the 
original instrument and bears no evidence on 
its face of having been made subsequent to 
the execution of the instrument, and espe- 
cially if it only makes clear what was the 
evident intention of the parties, the law will 
presume that it was made in good faith and 
before execution.’’ It seems to me that these 


66 Cox v. Palmer, 1 McCrary (U. S.), 4381. 





observations are logically and carefully drawn 
and if followed there would be fewer fine spun 
theories and less confusion regarding pre- 
sumptions. These simple and yet practical 
tests suggested by the eminent jurist, if fol- 
lowed, would reconcile many decisions that 
are in hopeless conflict and would reduce the 
conflict toa minimum. Such a condition is 
desirable, that the law may be in a less un- 
settled state upon this important and practi- 
cal point. ‘‘Misera est servitus, wbi jus est 
vagum aut incertum.’’*? 

In conelusion it is interesting to notice that 
the best modern decisions are gradually dis- 
regarding these various rules of presumption, 
which have resulted in much confusion and 
often in a miscarriage of justice, and are con- 
tent to treat each case upon its own pecu- 
liar facts, so far as the production of further 
or additional evidence is concerned.** The 
tendency is also to ‘‘throw the burden of 
ultimate proof upon whichever party has the 
burden of establishing the issue raised by 
the pleadings.’’ Gro. A. LEE. 

Spokane, Wash. 


8&7 Coke, 4th Inst. 246. 

68 Nesbitt v. Turner, 115 Pa. 429; Conner v. Flesh- 
man,4W. Va. 693; Stough v. Ogden, 49 Neb. 291; 
Catlin Coal Co. v. Lloyd, 180 Ill. 398; Stayner v. 
Joyce, 120 Ind. 99; Magee v. Allison, 94 Iowa, 527; 
Rosenberry v. Jett, 72 Fed. Rep. 90; Harper v. 
Reaves, 1382 Ala. 625; Klein v. German Bank, 69 Ark. 
140; Hayden v. Goodnow, 39 Conn. 164; Comstock v. 
Smith, 26 Mich. 306; Hunt v. Gray, 35 N. J. L. 227; 
Cosgrove v. Fanhurst, 10 S. Dak. 213. 








NEGLIGENCE—LIABILITY OF LESSEE OF BILL 
BOARD. 


SAN FILIPPO v. AMERICAN BILL POSTING 
COMPANY. 


Court of Appeals of New York, May 28, 1907. 


Where defendart maintained a larg bill-board on a 
building’s roof under a lease requiring it to keep that 
portion of the roofin repair, and agreed with the ten- 
ant in possession toindemnify him against liability 
resulting from the maintenance of the sign, defend- 
ant was liable to one injured by the sign falling 
through defendant’s failure to maintain itin asafe 
condition. 


O’BRIEN, J.: The plaintiff sustained personal 
injuries in consequence of the falling or blowing 
down of a large billboard or sign which had been 
placed upon the roof of a building in the city of 
Brooklyn. It was alleged that the defendant 
maintained the sign, which had been erected in a 
careless and unsafe manner, and that by reason 
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of the defendant’s negligence the sign fell or was 
blown down on or about the 5th day of November, 
1902, resulting in bodily injury to the plaintiff. 

At the close of the testimony given upon the 
trial the defendant’s counsel made a motion to 
dismiss the complaint. The court submitted the 
issues of fact involved in the case to the jury and 
a special verdict was returned in favor of the 
plaintiff. Subsequently the learned trial judge 
set aside the verdict and dismissed the com- 
plaint, to which ruling an exception was taken. 
On appeal the judgment of the trial court was re- 
versed and judgment ordered in favor of the 
plaintiff on the verdict. It was assumed at the 
trial that the case was controlled by our decision 
in Reynolds v. Van Beuren, 155 N. Y. 120, 49 N. 
E. Rep. 763, 42 L. R. A. 129. The facts in that 
ease were, we think, materially different from the 
facts in the case at bar. In the former case it ap- 
peared that the defendants did not own the build- 
ing on which the sign had been placed nor the 
sign itself. ‘They did not erect the sign and had 
no control over it. They had the right to place 
bills or advertisements upon it, but had no right 
to remove it or to change its location. They 
paid the tenant in possession of the buildinga 
compensation for the use of it, and that was the 
extent of their obligation or duty. This court 
held, upon these facts, that the defendants were 
not liable for the result of the accident and were 
not chargeable with any breach of duty in respect 
to the care of the sign. The tenant in possession 
of the building was in control of the roof and 
could remove the sign at pleasure, and was liable 
for the result of any negligence in maintaining it. 
The reasons given for the decison in that case are 
not at all applicable to the case at bar, since the 
legal relation of the defendant to the sign is en- 
tirely different. Here the defendant had a formal 
lease which gave to it ‘‘the right to maintain the 
signs now on the roof and side walls of Nos. 64 
and 66 Main street in the borough of Brooklyn for 
one year from January 3d, 1902. It being agreed 
that the parties of the second part shall keep the 
roof in repair where the board is erected, and 
also remove all rubbish from the roof, and the 
failure to do so upon notice of ten days from the 
agent of the party of the first part shall render 
this agreement void. In case the property is 
sold or ownership changed, the parties of the 
second part will vaeate within ten days’ notice 
and the party of the first part to return rent pro 
rata for the unexpired term for which the said 
signs are not displayed.’’ The defendant in this 
case also agreed with the tenant in possession to 
take the premises on the above terms as set forth 
and to indemnify the tenant in possession from any 
and all damages and claims that he may be liable 
for in consequenze of the maintenance of the sign, 
The obligation and duty was thus imposed upon 
the defendant to maintain the sign and to protect 
the tenant in possession from all liability arising 
from such an accident as the one in question. 
We would feel bound to follow the decision in 





the case of Reynolds v. Van Beuren, supra, where 
the question arises upon the same or similar 
facts. 

We think, however, that there is a wide differ- 
ence between the facts in the present case and the 
facts in the Van Beuren case, and hence the judg- 
ment now under review is right and should be 
affirmed, with costs. 

Judgment affirmed. 


Nore.—Liabuility for Negligence inthe Erection and 
Maintenance of Bill Boards,as Between Owner, 
Tenant and Advertiser.—In this day of daring and ob- 
trusive advertising, the law is again celled upon to ap- 
ply its ancient principles to conditions unthought of or 
unheard of a’century ago. So anxious are men to direct 
the patronage of millions to their place of business 
that they are resorting to the most unique schemes for 
advertising their wares, the most obtrusive being the 
flashing bill-board erected along the crowded thor- 
oughfare or over the streets and sidewalks of a 
large city thronged with pedestrians, or on roofs of 
houses overlooking some great public square, or on 
balloons suspended in the air above some vast con- 
gregation of humanity gathered together in the open 
air at some public fair, horse show or similar spec- 
tacle. And these bill-boards far from being modest 
either in their size or manner of execution are becom- 
ing contrivances of huger bulk, often brilliantly 
illuminated by electrical devices and requiring expert 
architects to plan and skilled mechanics to erect them. 
Building laws in many cities require permits for their 
erection, and the danger which is now threatening 
the passer-by by reason of this tendency is attracting 
the attention of the courts as well as the executive 
officials of our large cities. 

The first important consideration to be considered 
in approaching a discussion ofthe liability which at- 
taches to the erection of such dangerous devices as 
bill-boards are becoming to be is the question: Who 
is liable,—the owner of the property, or the tenant or 
the bill-board company who places and uses the sign? 
That is the only question we will discuss in this note. 
In the first place it is well to bear in mind the general 
principle that the general owner of real estate is not 
answerable for acts of carelessless, negligence or mis- 
management, committed upon or near his premises, 
to the injury of others, if the conduct of the business 
which causes the injuryis not on his account, nor at 
his expense, nor under his orders and efficient control. 
Earl v. Hall, 43 Mass. (2 Mete.) 353. In the case just 
cited A sold B a lot, the title to which was to remain in 
A until B paid for it. B began the erection of a build- 
ing and undermined the wall of an adjoining build- 
ing. The court held that under the principle just an- 
nounced A was not liable for the negligence of B 
although the title to the land was stillin him. This 
principle which is universally well settled would 
seem to settle one phase of the question before us, that 
the owner of ground or of a building on which a sign 
is erected is not liable for any negligence inthe 
erection or maintenance of that sign where the 
erection and control of the sign is wholly under 
the direction and efficient control of a third 
party. Thus, when trespassers without the 
knowledge or consent of the land owner dig, ex- 
cavate, or erect dangerous devices on his land, the 
land owner is not liable. Illinois Central R. R. v. 
Carraher, 47 Ill. 333; Tucker v. [llinois Central R. R., 
42 La. Ann. 114, 7 So. Rep. 124; Maenner v. Carroli, 
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46 Md. 193; Mahoney v. Libbey, 128 Mass. 20. On the 
other hand there is the further principle to be consid- 
ered that the owner of premises is bound so to con- 
trol the use of them as not to produce injury to 
others. And if he permits another to place such 
premises in sucha situation as to cause injury to 
others, he will be answerable, unless such permission 
is a proper and reasonable exercise of his right of do- 
minion and alienation over his property. Gardner v. 
Heartt, 2 Barb. (N. Y.) 165. In the case last cited A 
gave B permission to take dirt from a hill on his lot, 
which B in negligently essaying to do caused a land- 
slide of dirt to roll upon the adjoining land of C. A 
was held liable to C. In this case it will be observed 
that the land owner had not parted with his control 
over the land. So also where the owner of the land 
knows of the erection or maintenance of a dangerous 
contrivance on his land and has authority and power 
to remove it, he is liable for its maintenance. O’Con- 
nor v. Andrews, 81 Tex. 28, 16S. W. Rep. 628. So 
also it was held in Palmer vy. Village of St. Albans, 56 
Vt. 519, that in an action for an injury caused by the 


falling of tiles negligently piled, it appearing that they . 


were under the control and in the custody of defend- 
ant, it was not necessary to prove that they were 
owned by defendant. So, it will be seen that the 
essential consideration in determining who is liable in 
a case of this character, as between the owner or ten- 
ant of the land or building and the owner of the bill- 
board is the factor of efficient control over the bili- 
board. The party who exercises such control is the 
party primarily liable. 

The conclusion reached in the last paragraph is sup- 
ported by two decisions of the New York Court of 
Appeals, one of which is the principal case and the 
other the case of Reynolds v. Van Beuren, 155 N. Y. 
120, 49 N. E. Rep. 763, 42 L. R. A. 129, both of which 
cases reach opposite results on the facts involved but 
both of which accurately state the law on this ques- 
tion and its limitation. In the Van Beuren case the 
bill-board advertiser, who was being sued because a 
large bill-board on which he placed his advertising, 
erected on a building overlooking a crowded thor- 
oughfare of New York City, blew down and injured 
plaintiff, leased or contracted for the right to use the 
bill-board on which to place his advertising. He did 
not erect, nor did he own the bill-board; nor, under 
the terms of his license did he have any power to re- 
move the bill-board if it became dangerous. Under 
such a state of facts the court held he was not liable 
because the bill-board was not so securely fastened to 
the roof of the building as to be able to withstand an 
ordinary strong wind. The court in the course 
of a very able opinion said in _ relation to 
the liability of bill-board advertisers in such 
eases: “It cannot bethat mere advertisers, who, for 
a compensation, obtain permission from the owner or 
the tenant to use a building, a fence, a telegraph pole, 
or physical objects of like character for their business, 
can be made liable for the result of personal injuries 
when such objects are blown down by the wind, and 
where it is not shown that the mere use has any con- 
nection with the accident as the moving cause. A 
person who places a dangerous object upon a build- 
ing, or who maintains it there, having the right or 
power to change or remove it, may be liable; but 
there is nothing in the record to show that these de- 
fendants were connected in any such way with the 
cause of the accident. It has become quite common 
for advertisers to place cards in railroad cars, some- 
times enclosed in frames and covered with glass. But 





no one, it would seem to us, would suppose that, if 
one of these objects should fall and injure a pas- 
senger, the advertiser could be held responsible. 
The case at bar differs from the cases I have supposed 
only in degree, and notin the principle upon which 
liability is based. There are burdens and duties im- 
posed upon the owner of property or buildings in a © 
great city for the safety and protection of the public, 
but these duties do not rest upon every one who makes 
use in some remote way of the property. They gene- 
rally rest upon the owner, and frequently upon 
the tenant or party in possession. The foundation of 
the duty is the possession and right to manage and 
control the property. It would be manifestly unjust 
to impose such a duty on parties who have no posses- 
sion and no dominion over it.” 

While cases are not numerous on this question, we 
can safely deduce the following conclusions: The 
owner of a building or lot is liable to third persons for 
injuries caused by a bill-board which was defective at 
the time he leased it. even if afterwards it was no 
longer under his control; but ifsaid bill-board was 
not defective at the time of the lease, nevertheless, if 
the owner of the premises gives merely alicense to the 
tenant to use a bill-board already erected on his 
premises but retains control cf it, he is liable to 
third persons for injuries resulting from its subse- 
quent defective condition. Where a tenant comes 
into possession and control of a bill-board in good 
condition, when his lease begins, but which subse- 
quently becomes defective, he is liable for injuries 
resulting from such defective conditions; and this lia- 
bility still attaches to him although he may subse- 
quently have given a license to a bill-board advertiser 
to use it. Where, however, the owner or tenant of a 
lot or building permits a bill-board advertiser to erect 
and maintain a bill-board on such lot or building and 
the control over its construction and repair attaches 
to the advertiser, the latter is liable for any negligence 
in its construction or maintenance resulting in inju- 
ries to third persons. 








JETSAM AND FLOTSAM. 


THE TRUE CONSTITUTION—SUGGESTIONS TOWARDS 
ITS INTERPRETATION. 

The powers exercised under the unwritten part of 
the constitution, deserve some words in the nature of 
partial enumeration. They are of three kinds: 

1. Executive unwritten powers. 

2. Legislative unwritten powers. 

8. Judical unwritten powers. 

Every implied or inherent power used by any of 
these three departments of the national government, 
is an unwritten power; for all of the written powers 
are contained in the text of the constitution of 1787. 

A distinguished and very able senator said in de- 
bate, recently: (Cong. Record, January 31, 1907.) 


“A new school of political scribes have commenced 
to edit a new constitution. They call it the unwritten 
constitution. * * * The president isthe prophet of 
this new creed, and the Messiah of this strange hallu- 
cination. * * * Weknow that every word of the 
constitution is written.” * sd * * 

One of the “scribes”? who has presumed to com- 
ment upon the “unwritten constitution’ ventures 
some ‘suggestions’? which, if read by the senator, 
may lead him to modify his narrow, not to say dog- 
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of the defendant’s negligence the sign fell or was 
blown down on or about the 5th day of November, 
1902, resulting in bodily injury to the vlaintiff. 

At the close of the testimony given upon the 
trial the defendant’s counsel made a motion to 
dismiss the complaint. The court submitted the 


issues of fact involved in the case to the jury and | 


a special verdict was returned in favor of the 
plaintiff. Subsequently the learned trial judge 
set aside the verdict and dismissed the com- 
plaint, to which ruling an exception was taken. 
On appeal the judgment of the trial court was re- 
versed and judgment ordered in fayor of the 
plaintiff on the verdict. It was assumed at the 
trial that the case was controlled by our decision 
in Reynolds v. Van Beuren, 155 N. Y. 120, 49 N. 
E. Rep. 763, 42 L. R. A. 129. The facts in that 
case were, we think, materially different from the 
facts in the case at bar. In the former case it ap- 
peared that the defendants did not own the build- 
ing on which the sign had been placed nor the 
sign itself. ‘They did not erect the sign and had 
no control over it. They had the right to place 
bills or advertisements upon it, but had no right 
to remove it or to change its location. They 
paid the tenant in possession of the building a 
compensation for the use of it, and that was the 
extent of their obligation or duty. This court 
held, upon these facts, that the defendants were 
not liable for the result of the accident and were 
not chargeable with any breach of duty in respect 
to the care of the sign. The tenant in possession 
of the building was in control of the roof and 
could remove the sign at pleasure, and was liable 
for the result of any negligence in maintaining it. 
The reasons given for the decison in that case are 
not at all applicable to the case at bar, since the 
legal relation of the defendant to the sign is en- 
tirely different. Here the defendant had a formal 
lease which gave to it ‘‘the right to maintain the 
signs now on the roof and side walls of Nos. 64 
and 66 Main street in the borough of Brooklyn for 
one year from January 3d, 1902. It being agreed 
that the parties of the second part shall keep the 
roof in repair “where the board is erected, and 
also remove all rubbish from the roof, and the 
failure to do so upon notice of ten days from the 
agent of the party of the first part shall render 
this agreement void. In case the property is 
sold or ownership changed, the parties of the 
second part will vaeate within ten days’ notice 
and the party of the first part to return rent pro 
rata for the unexpired term for which the said 
signs are not displayed.”” The defendant in this 
case also agreed with the tenant in possession to 
take the premises on the above terms as set forth 
and to indemnify the tenant in possession from any 
and all damages and claims that he may be liable 
for in consequenze of the maintenance of the sign, 
The obligation and duty was thus imposed upon 
the defendant to maintain the sign and to protect 
the tenant in possession from all liability arising 
from such an accident as the one in question. 
We would feel bound to follow the decision in 





the case of Reynolds v. Van Beuren, supra, where 
the question arises upon the same or similar 
facts. 

We think, however, that there is a wide differ- 
ence between the facts in the present case and the 
facts in the Van Beuren case, and hence the judg- 
ment now under review is right and should be 
affirmed, with costs. 

Judgment affirmed. 


Notre.—Liability jor Negligence inthe Erection and 
Maintenance of Billi Boards,as Between Owner, 
Tenant and Advertiser.—In this day of daring and ob- 
trusive advertising, the law is again celled upon to ap- 
ply its ancient principles to conditions unthought of or 
unheard of a‘century ago. So anxious are men to direct 
the patronage of millions to their place of business 
that they are resorting to the most unique schemes for 
advertising their wares, the most obtrusive being the 
flashing bill-board erected along the crowded thor- 
oughfare or over the streets and sidewalks of a 
Jarge city thronged with pedestrians, or on roofs of 
houses overlooking some great public square, or on 
balloons suspended in the air above some vast con- 
gregation of humanity gathered together in the open 
air at some public fair, horse show or similar spec- 
tacle. And these bill-boards far from being modest 
either in their size or manner of execution are becom- 
ing contrivances of huger bulk, often brilliantly 
illuminated by electrical devices and requiring expert 
architects to plan and skilled mechanics to erect them. 
Building laws in many cities require permits for their 
erection, and the danger which is now threatening 
the passer-by by reason of this tendency is attracting 
the attention of the courts as well as the executive 
officials of our large cities. 

The first important consideration to be considered 
in approaching a discussion of the liability which at- 
taches to the erection of such dangerous devices as 
bill-boards are becoming to be is the question: Who 
is liable,—the owner of the property, or the tenant or 
the bill-board company who places and uses the sign? 
That is the only question we will discuss in this note. 
In the first place it is well to bear in mind the general 
principle that the general owner of real estate is not 
answerable for acts of carelessless, negligence or mis- 
management, committed upon or near his premises, 
to the injury of others, if the conduct of the business 
which causes the injuryis not on his account, nor at 
his expense, nor under his orders and efficient control. 
Earl v. Hall, 43 Mass. (2 Metc.) 353. In the case just 
cited A sold B a lot, the title to which was to remain in 
A until B paid for it. B began the erection of a build- 
ing and undermined the wall of an adjoining build- 
ing. The court held that under the principle just an- 
nounced A was not liable for the negligence of B 
although the title to the land was stillin him. This 
principle which is universally well settled would 
seem to settle one phase of the question before us, that 
the owner of ground or of a building on which a sign 
is erected is not liable for any negligence inthe 
erection or maintenance of that sign where the 
erection and control of the sign is wholly under 
the direction and efficient control of a_ third 
party. Thus, when trespassers without the 
knowledge or consent of the land owner dig, ex- 
cavate, or erect dangerous devices on his land, the 
land owner is not liable. Illinois Central R. R. v. 
Carraher, 47 Ill. 338; Tucker v. Illinois Central R. R., 
42 La. Ann. 114, 7 So. Rep. 124; Maenner y. Carroll, 
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46 Md. 193; Mahoney v. Libbey, 123 Mass. 20. On the 
other hand there.is the further principle to be consid- 
ered that the owner of premises is bound so to con- 
trol the use of them as not to produce injury to 
others. And if he permits another to place such 
premises in sucha situation as to cause injury to 
others, he will be answerable, unless such permission 
is a proper and reasonable exercise of his right of do- 
minion and alienation over his property. Gardner v. 
Heartt, 2 Barb. (N. Y.) 165. In the case last cited A 
gave B permission to take dirt from a hill on his lot, 
which B in negligently essaying to do caused a land- 
slide of dirt to roll upon the adjoining land of C. A 
was held liable to C. In this case it will be observed 
that the land owner had not parted with his control 
over the land. So also where the owner of the land 
knows of the erection or maintenance of a dangerous 
contrivance on his land and has authority and power 
to remove it, he is liable for its maintenance. O’Con- 
nor v. Andrews, 81 Tex. 28, 16S. W. Rep. 628. So 
also it was held in Palmer vy. Village of St. Albans, 56 
Vt. 519, that in an action for an injury caused by the 
falling of tiles negligently piled, it appearing that they 
were under the control and in the custody of defend- 
ant, it was not necessary to prove that they were 
owned by defendant. So, it will be seen that the 
essential consideration in determining who is liable in 
a case of this character, as between the owner or ten- 
ant of the land or building and the owner of the bill- 
board is the factor of efficient control over the bili- 
board. The party who exercises such control is the 
party primarily liable. 

The conclusion reached in the last paragraph is sup- 
ported by two decisions of the New York Court of 
Appeals, one of which is the principal case and the 
other the case of Reynolds v. Van Beuren, 155 N. Y. 
120, 49 N. E. Rep. 763, 42 L. R. A. 129, both of which 
cases reach opposite results on the facts involved but 
both of which accurately state the law on this ques- 
tion and its limitation. In the Van Beuren case the 
bill-board advertiser, who was being sued because a 
large bill-board on which he placed his advertising, 
erected on a building overlooking a crowded thor- 
oughfare of New York City, blew down and injured 
plaintiff, leased of contracted for the right to use the 
bill-board on which to place his advertising. He did 
not erect, nor did he own the bill-board; nor, under 
the terms of his license did he have any power to re- 
move the bill-board if it became dangerous. Under 
such a state of facts the court held he was not liable 
because the bill-board was not so securely fastened te 
the roof of the building as to be able to withstand an 
ordinary strong wind. The court in the course 
of a very able opinion said in _ relation to 
the liability of bill-board advertisers in such 
eases: “It cannot be that mere advertisers, who, for 
a compensation, obtain permission from the owner or 
the tenant to use a building, a fence, a telegraph pole, 
or physical objects of like character for their business, 
can be made liable for the result of personal injuries 
when such objects are blown down by the wind, and 
where it is not shown that the mere use has any con- 
nection with the accident as the moving cause. A 
person who places a dangerous object upon a build- 
ing, or who maintains it there, having the right or 
power to change or remove it, may be liable; but 
there is nothing in the record to show that these de- 
fendants were connected in any such way with the 
cause of the accident. It has become quite common 
for advertisers to place cards in railroad cars, some- 
times enclosed in frames and covered with glass. But 





no one, it would seem to us, would suppose that, if 
one of these objects should fall and injure a pas- 
senger, the advertiser could be held responsible. 
The case at bar differs from the cases I have supposed 
only in degree, and notin the principle upon which 
liability is based. There are burdens and duties im- 
posed upon the owner of property or buildings in a 
great city for the safety and protection of the public, 
but these duties do not rest upon every one who makes 
use in some remote way of the property. They gene- 
rally rest upon the owner, and frequently upon 
the tenant or party in possession. The foundation of 
the duty is the possession and right to manage and 
control the property. It would be manifestly unjust 
to impose such a duty on parties who have no posses- 
sion and no dominion over it.” 

While cases are not numerous on this question, we 
can safely deduce the following conclusions: The 
owner of a building or lot is liable to third persons for 
injuries caused by a bill-board which was defective at 
the time he leased it even if afterwards it was no 
longer under his control; but ifsaid bill-board was 
not defective at the time of the lease, nevertheless, if 
the owner of the premises gives merely a license tothe 
tenant to use a bill-board already erected on his 
premises but retains control cf it, he is liable to 
third persons for injuries resulting from its subse- 
quent defective condition. Where a tenant comes 
into possession and control of a bill-board in good 
condition, when his lease begins, but which subse- 
quently becomes defective, he is liable for injuries 
resulting from such defective conditions; and this lia- 
bility still attaches to him although he may subse- 
quently have given a license to a bill-board advertiser 
to use it. Where, however, the owner or tenant ofa 
lot or building permits a bill-board advertiser to erect 
and maintain a bill-board on such lot or building and 
the control over its construction and repair attaches 
to the advertiser, the latter is liable for any negligence 
in its construction or maintenance resulting in inju- 
ries to third persons. 








JETSAM AND FLOTSAM. 





THE TRUE CONSTITUTION—SUGGESTIONS TOWARDS 

ITS INTERPRETATION. 

The powers exercised under the unwritten part of 
the constitution, deserve some words in the nature of 
partial enumeration. They are of three kinds: 

1.: Executive unwritten powers. 

2. Legislative unwritten powers. 

8. Judical unwritten powers. 

Every implied or inherent power used by any of 
these three departments of the national government, 
is an unwritten power; for all of the written powers 
are contained in the text of the constitution of 1787. 

A distinguished and very able senator said in de- 
bate, recently: (Cong. Record, January 31, 1907.) 


“A new school of political scribes have commenced 
to edit a new constitution. They call it the unwritten 
constitution. * * * The president is the prophet of 
this new creed, and the Messiah of this strange hallu- 
cination. * * * We know that every word of the 
constitution is written.” * * * * 

One cf the “scribes”? who has presumed to com- 
ment upon the “unwritten constitution” ventures 
some “suggestions” which, if read by the senator, 
may lead him to modify his narrow, not to say dog- 
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matic, statements, which in effect, exalt the letter 
above the spirit—the precise words above the mani- 
fest intent and object of the written constitution. He, 
apparently refuses to see that the customary and 
needful powers without which there can be no true 
nationality, are so absolutely inherent in goverrment 
as to need no mention or grant in its written charter. 
The power to exercise the right of self-preservation, 
of self-defense, and of self-development are nowhere 
‘“vranted” in the written instrument, and yet none 
can deny that these powers, or rights, necessarily be- 
long to every nation as well as to every person. They 
need not and donot rest upon any grant; they are 
absolutely “inherent” in personality and in nation- 
ality, and no person or nation can long continue 
profitably to exist without their free exercise. 

The power to build (or to authorize others to build) 
roads and bridges, is nowhere expressly granted. It 
is usually inferred, or implied from the grant in the 
“commerce clause.’”? And while it may be conceded 
to be a proper implication or interpretation of 
that clause, it is also sound construction to base 
that particular power upon the inherent rights of self- 
preservation and self-development, and as covered by 
powers that need not to be “granted.” Checking the 
self-development of a nation means a long step 
towards its death; for growth means life, and non- 
growth means decay and death. These are natural laws 
and their expression or gift by charter is superfluous, 
and wholly needless. And this right of self-preserva- 
tion extends to all the subjects of the national govern- 
ment; its citizens, its laws, its products, its roads, 
mines, fields, forests and factories. So that if it be 
clear that any of “the interests of the nation” need to 
be “preserved” or ‘‘developed,” the national power to 
do so must exist; and that necessity must govern even 
though not expressed in written words. 

This was the real basis upon which rested Mar- 
shall’s great decisions which read unwritten implied 
powers into the very body of the written instrument 
of1787. Not that he used words to this precise effect; 
but, fundamentally, every “implication” that he de- 
clared, really depended upon the principle in order to 
preserve and exercise even a specifically expressed 
power—for instance, that of the ‘commerce clause”— 
such interpetaticn must be given so as to preserve 
and develop that full power. 

Rob that expressed power of any implication need- 
ful to give it full vigor to its plenary force, and you, 
by so much destroy its potency. If that clause were 
restricted to its ‘‘letter’—or written “one word,” 
“commerce,” it would be so narrowed as almost to be 
worthless. It would bave no efficacy in empowering 
the nation to do any of these great acts of commerial 
regulation—national roads, interstate bridges, inter- 
state tran-portation, railway and telegraph and elec- 
tric road regulation, food and drug regulation, manu- 
facturing regulation, corporation regulation, labor 
and labor union regulation, for none of these words, 
“transportation,” “railways,” “telegraphs,” “‘elec- 
tricity,” *‘food,” “drugs,” ‘‘manufactures,” “‘corpo- 
rations,” “labor” and “labor unions,” is in the writ- 
ten constitution. 

The whole nation concedes that they are effectively 
in the constitution, therefore, as they were not writ- 
ten there they are an unwritten part of that great 


charter. 

When the learned senator conceded that Marshall 
was constitutionally correct in making his rulings as 
to certain implied powers, he really contradicts his 
own statement that there is no unwritten constitution. 





As one who keeps to the letter he cannot mainfain 
that the expressly written words of the constitution 
are broad enough to meet the national exigencies of 
commerce, except by such “construction,” ‘‘interpre- 
tation” and implications,” and interpolations as will 
add many unwritten and needful words and powers, 
to those that are written. 

James Wilson, and many other conventionists con- 
tended that there was no need of any written bill of 
rights—for all those rights since Magna Charta, and 
the English petition of rights, and bill of rights had 
become the conceded and inherent rights of the peo- 
ple of this country through their English ancestry, 
and by virtue of their actual exercise as English col- 
onists in America. That all of those rights, though 
none was written in the original constitution made in 
1787, were in clear legal intendment, just as mucha 
part of that instrument as they were after the first 
eight amendments were added to it; and that it was a 
mere act of surplusage to add in writing that which 
equally existed without writing. 

Although the legislative department has plenary 
power to regulate interstate and foreign commerce 
under the “commerce clause,” there is no need to 
stretch that written clause, and to refrain from exer- 
cising the powers arising out of the unwritten rights 
that we have referred to. 

The power to enact a national law regulating child- 
labor, may, justly rest upon these natural rights, 
whenever the states, cannot, do not, or will not effi- 
ciently act in such matters. The same reasoning justly 
may be applied to all cases within the domain of na- 
tional self-preservation or development. This opens 
a broad field for thought, and may afford just warrant 
for national action in exigencies not yet arisen. 

The executive power of the nation is vested in the 
president alone, by words granting plenury executive 
authority. Except when clearly restrained by the 
written word he has the whole executive power com- 
mensurate with the national need. But the general 
words of the written constitution could not, and do 
not, specify one in a hundred of the subjects of exec- 
utive power. The words “Executive Power,” at the 
date of the written constitution had a clear and fixed 
meaning. They meant the doing power of the nation; 
the force that puts into execution the will of the peo- 
ple as expressed by their legislatures, and the force 
that executes the decisions of their judiciary. 

It is the most necessary and the most powerful de- 
partment of every government. With us, the lawful 
power of our executive is greater than that of any 
other constitutional ruler, and it is subject to no abso- 
lute control except by action of the people’s repre- 
sentatives through the refusal to furnish money, or 
through presenting articles of impeachment for trial 
by the senate as representatives of the states. 

Under our system, we could for a considerable time 
go on with the more pressing public matters, without a 
national legislature (except when appropriations were 
needed), and without a national judiciary. Law-mak- 
ing and decision-making, profitably, oftentimes, might 
“take a rest.” ; ’ 

But all things, governmental, would stand still if the 
executive department were suspended, or seriously 
interfered with. It is almost inconceivably_ vaster in 
the extent of its operations, directing and moving 
every part of the working apparatus. Itis the primum 
mobile of the govenmental machine; the electric 
motor which drives and compels to act, every one of 
the multitudinous members of the sub-departments 


for actual “ruling.” 
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Therefore it is that attacks upon the executive are 
more harmful or dangerous, than attacks either upon 
the legislature or upon the judiciary. They are,too, far 
morenumerous. Executive poweris concentrated— 
necessarily to be of the highest efficiency—in one man, 
the President. It is one against the five hundred of 
he national law makers and law judges; one against 
many thousands of self-seekers and would-be sub- 
ordinate office holders: one against every force that 
prefers a docile party slave in the presidential chair 
to a man of high independence, with patriotic mental 
and bodily vigor, and having full knowledge of his 
official rights and powers and the courage to use them. 

The convention of 1787 fully understood the great 
liability of the legislative department to encroach 
upon the executive. And numerous illustrations may 
be found in the Constitutional Convention, Vol. V, 
Elliot’s Debates: Wilson, Gerry, Madison, Sherman, 
etc. 

The powers of the judiciary as written in the.con- 
stitution are all found in Article III. Sec. 2, Clause 1, 
says: ‘‘The judicial power shall extend to all cases 
in law and equity, arising under this constitution, * 
* * clause 2, confines the power of that court, to 
appellate jurisdiction in certain cases, and “under 


* such regulations as the congress shall make.” In one 


class of cases, that of origninal jurisdiction, congress 
is without the power to regulate that court. Ex- 
cepting, then, this written grant of power, the consti- 
tution is silent as to the powers of the supreme court. 
Has then, that great tribunal no other powers, unex- 
presed, but implied and therefore unwritten? Mani- 
festly, the inherent powers, of its nearest Hnglish 
analogue, the Court of King’s Bench, inhered, as far 
as applicable under our system, in our supreme court. 
The power to maintain ‘its authority, by punishing con- 
tempt, by appointing clerks and other officers, includ- 
ing its attorneys and counsellors; the power to issue 
the great writs of subpeena, of attachment, of man- 
damus, of injunction, etc. In short, a thousand pow- 
ers needful for the existence and efliciency of a court 
which never have been any where other than as un- 
written powers. We cannot afford to have our judi- 
ciary (for lack of written authority), to cast aside 
the wisdom of the past as found in the common law, 
the civil law, the statutes, customs and decisions of 
England, and the accumulated common sense of cen- 
turies of English freedom and experience under the 
British constitution. 

Those experiences and+their principles infiltrate the 
whole body of our government, our laws, and our 
polity. 

The English example, under its exceedingly elastic 
unwritten constitution, compels us to believe, that one 
of the greatest needs of a nation lies in the readiness 
to meet new emergencies, and new conditions through 
the ability to construe the constitution so as success- 
fully to meet those conditions and emergencies. 

Any foolish or wrongful “construction” would be 
promptly overruled by the people in their collective 
wisdom and strength. ~So, too, with the leyislative 
department. Innumerable are the powers it uses as 
matter of custom, or of necessity that never have ex- 
isted except as unwritten powers, 

Tiere can be no escape from the position that the 
written constitution is mainly a general outline of 
some of the chief principles of our dual systems, to be 
filled up, as necessity may demand by interpretations 
drawn (by president, congress or court in their re- 
spective exigencies) from the instrument of 1787, and 
the whole body of English law, statutory, judicial, 





constitutional and customary, so far as applicable to 
our system. 

Simple common sense, it seems, should say that 
when the people have taken the pains to make a 
national government, as our people did in 1787, it 
must be believed that they consc‘ously intended to 
clothe that creation of theirs with every quality and 
power they could confer adapted to every conceiv- 
able exigency. Otherwise it would have no proper 
sovereignty, no true nationality, no real strength or 
power to be, to live, to grow, to do all that it be- 
comes a nation to do. Their omission so to clothe 
with needful authority would be as unwise as it 
would, ina “perfect union’’—a welding—to provide, 
explicit means of disruption or suicide as an act to 
be counted upon. 

Where, as in our case, the unquestioned “‘intent’’ 
was to create a new government having powers com- 
mensurate with all probable and possible exigencies 
of the new nation, it would be inconceivable folly for 
us, now, to found any argument to restrict our vital 
strength, because of the failure expressly to enumer- 
ate in minute detail allof the powers generally known 
in 1787 as inherent national powers. “Strength” is 
always admirable and desirable, whether in man, 
state, or nation. ‘““Weakness” never is either admired 
or desired. 

The existence of great strength is provccative of 
jealousy on the part of the weak who would like the 
strong brought down to their lower level. But the 
possession of power is no argument against its exist- 
ence—no argument that it will be abused. For more 
than eighty years our national government let its 
power to regulate interstate commerce lie almost 
wholly dormant. But new exigencies arose, and the 
sleeping power became “very much awake,” and ac- 
tive in many directions, and upon many subjects 
utterly inconceivable to the fathers. 

Why say, that the power of the executive should be 
shorn, or narrowly restricted, for fear that we may 
some day, have a bad or corrupt president, and the 
less his power, the less his ability to harm? We never 
have had a president either bad or corrupt. To 
guard against such an impossible creature shall we 
cripple all the good and incorruptible men who may 
hold the presidency? Nay, rather, as far as right and 
need permit, let us give strength to our government in 
every one of its three great branches; and relentlessly 
apply the ample checks and punitive measures, if 
needful. 

If the executive transcend his just powers, cut off a 
re-election, refuse supplies, or impeach—these are the 
three constitutional and effective safeguards. 

If the judiciary abuse their lawful powers, let them 
be impeached. If they belong to ar inferior court, in 
addition to impeachment the congress has it in their 
power to reorganize or to destroy the particular court. 
If the congress unlawfully legislate, the people can 
punish by refusal to re-elect the sinning members. 
Uponevery department there are adequate checks. 
Let the power of every department be as great as the 
need may be. If abused apply every punitive remedy. 
But do not whine and pray for weakness of men. 
Strong men demand a strong goverment. 

Much of thecurrent criticism against the executive is 
due to the common error, that the three great depart- 
ments are absolutely distinct and independent each of 
the other. This is not true of them, any more than it 
is true of the boundaries between two adjacent states, 
There is more or less of the vague; more or less inter- 


lacing or interweaving at points of contact. Com- 
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monly, it is said that all of the lawmaking power of 
the nation is vested in congress. On the contrary, 
while the congress is the only titular lawmaker, yet, 
practically and actually, the president and the judges 
have a large share in making the national laws. 

The president is now, and always has been the chief 
suggestor of new laws. He alone, under his oath is 
bound to “recommend” new legislation; and from 
the nature of his duties and his relations to the great 
executive departments he is the best fitted person in 
the country soto recommend. His signature is re- 
quired to validate every law, except in cases of over- 
ruled veto, or failure te sign promptly. An examina- 
tion of all the statutes of the United States discloses 
the fact that all except a minute fraction showed by a 
president’s signature his active participation in its 
enactment. Besides this, an act rarely takes effect 
until duly proclaimed by the president. 

But after the proclamation, and the law becomes 
active, the courts have their day withit. They may, 
in some “case” ‘‘construe” or “interpret” the law, 
either to life or death. They may decide it “‘accord- 
ing to the length of the chancellor’s foot.”” They may 
uphold it or cast it down. , They too have a ‘“‘veto.” 
Usually when one hears an “eloquent” congressman 
attack the president for encroachment upon legisla- 
tive powers, he may be sure that the charge is made 
for ulterior purposes. It is the president’s duty to 
recommend, and it would be asad reflection upon the 
judgment and sincerity of any president who should 
laboriously study a subject, and then confine his 
“recommendation” to a merely suggestive message. 
Ifthe were sincere in the recommendation, and had a 
manly nature he would use all proper means of seeing 
that his recommendation was properly considered. 
The responsibility of approving or rejecting the pres- 
ident’s suggestions would be entirely in the congress, 
Every congressman deems it permissible to influence 
the president; has not the president an equal right to 
influence the congressman? Both are right in this 
view, so long as the influence 1s for the true interests 
of the nation, or so appears, conscientiously to the 
person who tries to influence. 

The senate and the house seem to have established a 
“scolding committee” composed of those (and there 
are enough for a small committee) who delight to de- 
vise speeches against members of the judicial and 
executive departments whenever in the conscientious 
exercise of theirlawful powers they differ with the 
congressional view. Where lines of demarkation are 
vague, some overstepping must occur, but why ‘‘dis- 
pute about trifles unless there be nothing else to 
dispute about.” The three departments together 
form the national government, they should rather 
aim each to strengthen the other, and so best add to 
the peace and honor, strength and welfare of the 
whole people. No serious overstepping or “‘encroach- 
ment” will be tolerated by your masters, the “plain 
people” of America. J.C. CLAYTON. 
—American Lawyer. 








CORRESPONDENCE. 
LICENSING OF DRAMSHOPS UNCONSTI- 
TUTIONAL? 
Editor of the Centrat Law Journal: 

You have done a signal service not only to the pro- 
fession, but to the advancement of avery great pub- 
lic issue, in publishing in your issue of June 21, 1907, 
the full text cf the truly great decision of Judge 


Is THE 





Artman, holding as the logical result of constitu- 
tional precepts and legal authorities, that the licens- 
ing of the saloon liquor traffic is unconstitutional. 
Your editorial comments on the decision merit the 
same elogium. 

Although at first seeming such a decision is un- 
sound as, matter of law, however desirable that it 
should be the law, yet I am thoroughly convinced 
that the decision is sound; itis based on legal pre- 
mises sustained with one voice by the highest tribu- 
nals, and the logic of its conclusion is irresistible, irre- 
futable, and must be accepted, when the test comes, 
as undeniable law. 

The appellate courts of Missouri have taken as 
high ground as any inthe land in array against the 
evils of the liquor trade and in denunciation of its 
fearfvl effects, economic, social, moral. In no juris- 
diction, I believe, has the principle of Judge Artman’s 
decision better recognition in judicial authority, or 
better chance to be adopted as good law by the 
highest courts. Very truly, 

JOSEPH WHELESS. 

St. Louis, Mo., June 24, 1907. 
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“Contracts.”? Second Edition. By Francis B. Tif- 
fany. St. Paul, Minn. West Publishing Co. 1907. 
Price $3.75. Review will follow. 
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HUMOR OF THE LAW. 





A country woman came into the lawyer’s office one 
morning and asked if her man had been there. Being 
told that he had not, she said, ‘‘We sold forty acres of 
our land yesterday, and we had to make the papers be- 
fore alawyer. He told me to come here and wait for 
him.” “Allright sitdown and make yourself com- 
fortable.”? She sat down and the lawyer turned to his 
work. “Say Mr. lawyer, how is the lawyerin’ busi- 
ness?” ‘Pretty good, I guess,” said the lawyer. 
“Sometimes I think of having my man run for alaw- 
yer.” 


Two prominent lawyers generally opposed to each 
other were engaged in a warm discussion over the 
power of a certain city council and one spoke of it in 
the singular number as ‘“‘the council is,’”? when he was 
interrupted by his opponent, who exhibited consider- 
able irritation, with ‘“‘Why don’t you use good Eng- 
lish? The Council are.” The attorney ignoring the 
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discourteous interruption, continued addressing the 
court as follows: ‘“‘Your Honoritis my misfortune 
that I had not the benefit of earlier association with 
counsel that I might have improved my knowledge of 
English. His misfortune is that he did not have the 
benefit of earlier jassociation with me that he might 
have improved his knowledge of the law, for I humbly 
conceive that it is better to be mistaken as to your 
grammar sometimes, than to be mistaken as to the 
law always.” 
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1. ACCIDENT INSURANCE — Action by Pledgee. — On 
pledging the note of a third person payable to the mak- 
er’s order, and by him indorsed in biank, the indorse- 
ment of the pledgor is unnecessary.—Fidelity & Deposit 
Co, of Maryland v. Johnson, La., 42 So. Rep. 357. 

2. ACTION—Time of Bringing.—An action for the sale of 
collaterais and for a judgmenton a note was pot preima- 
turely brought where a portion of the items sued on were 
due at the time of the action.—Fidelity & Deposit Co. of 
Maryland v. Johnson, La., 42 So Rep. 357. 

3. ADOPTION—Judicial Proceedings.—A parent not a 
party to a proceeding to adopt her children without no- 
tice theref may collaterally attack the order of adoption 
by habeas corpus proceedings.—Beatty v. Davenport, 
Wash., 88 Pac. Rep. 1109. 

4. ADVERSE PossEssION—Hostile Character of Pos- 
session.—A landowner holding possession of land 
claimed by him, though under a mistake as to the true 
boundary, held to acquire title by adverse possession.— 
Shirey v. Whitlow, Ark., 97 8. W. Rep. 444. 

5. ADVERSE PossEssiOon—What Constitutes.—The test 
of adverse possession must be that itis such as would 
subject the one claiming by adverse possession to a pos- 
sessory action.—Northern Pac. Ry. Co. v. City of Spok- 
ane, Wash., 88 Pac. Rep. 135. 

6. ALIENS — Deportation.—A resident of the United 
States claimng to be a native born citizen, although of the 
Chinese race, may not be deported or banished until the 

‘right of the government to deport or banish has been 


_ Smith v. McQuillin, Mass., 





judicially dotermined in accordance with the usual and 
ordinary rules of evidence.—Moy Suey v. United States, 
U.S.C. CO. of App., Fourth Circult, 147 Fed. Rep. 697. 

7. ALTERATION OF INSTRUMENT—Materiality of Altera- 
tion.—Where a note was altered at the instance of the 
payee and without the knowledge of one of the makers, 
the materiality of the alteration was not affected by the 
fact that it decreased the liability of the maker on the 
note.—Adams v. Faircloth, Tex., 97'S. W. Rep. 507. 

8. APPEAL AND ERkOR—OCorrected Record.—The record 
corrected by a nunc pro tunc entry to sbow an exception 
to the overruling of a motion for new trial held suffi 
cient to authorize review.—Mitchell v. Young, Ark., 97 
S. W. Rep. 454. 

9. APPEAL AND HRROR—Judgment.—Writ of error is 
the proper method for reviewing a judgment of the su- 
preme court ofaterritory, aftirming a judgment in re- 
plevin, tried on waiver of jury.—National Live Stock 
Bank v. First Nat. Bank, U. 8.8. C., 27 Sup. Ct. Rep. 79. 

10. APPEAL AND ERROR — Jurisdictional Amount.— 

Where by acceptance ofa portion thereof,a fund de- 
posited in the court for distribution is reduced below 
$2,009, and no single claim is left amounting to that sum, 
the supreme court is without jurisdiction of the appeal. 
—Sewerage & Water Board v. Thelen, La., 42 So. Rep. 
426. : 
ll. APPEAL AND ERROR—New Trial.—On appeal from 
grant of a new trial not designating the grounds thereo?, 
the appellate court will only examine the assignments of 
error in the lower court and the grounds of the motion to 
ascertain whether the order can be sustained on any 
ground named.—Buckle v. McConaghy, Idaho, 88 Pac. 
Rep. 100. 

12. ASSAULT AND BATTERY—Different Offenses in one 
‘Lransaction.—A person inflicting on another various in- 
juries by the use ofa razor anda knife in the course of 
one continuous murderous assault is guilty of but one 
offense.— Purdy v. State, Tex., 97S. W. Rep. 480. 

13. ASSIGNMENTS—Damages.—A lessor obtaiuing a re- 
assignment of the contract to sell the premises and the 
rights under the lease, held entitled to sue the lessee 
for accrued damages and for future damages arising 
from a breach ofthe lease.—Pogue v. Ball, Ual., 83 Pro. 
Rep. 376. j 

14, ATTORNEY AND CLIENT—Authority of Attorney.— 
Acceptance by a city of the benefit of a compromise set- 
tlement and urder of court based thereon, held to estop 
it from objecting to the authority of its attorney making 
such stipulation.—State v. City of Spokane, Wash., 87 
Pac. Rep. 944. 

15. ATTORNEY AND OLIENT—Disbarment.—That an at- 
torney convicted of. grand larceny in a sister state was 
pardoned by her governor is no defense to disbarment 
proceedings against him for the same offense.—People 
v. Burton, Colo., 88 Pac. Rep. 1063. 


16. BAIL—Probabie Cause.—The right of admission to 
bail after conviction ofa felony does not necessarily 
follow the right to have a certificate of probable cause 
issue.—Jn re Neil, Idaho, 87 Pac. Rep. 841. 


17. BAILMENT—Injary to Property.—Bailees for hire 
held not liable for injuries to atruck caused by acollis- » 
ion with a street car, owing solely to the negligence of 
the mdétorman.—Littlefield v. New York City Ry. Co., 101 
N. Y. Supp. 75. 


18. BANKRUPTCY—Debts Discharged.—Where a judg- 
meut on a bond to dissolve an attachment had not been 
recovered when the principal! went into bankruptcy, the 
claim of the surety was not provable in bankruptcy.— 
79 N. E. Rep. 401. 


19. BANKRUPTCY—Franchise Tax.—Claim of state of 
New Jersey against domestic bankrupt corporation for 
annual license fee on its outstanding capital stock im- 
posed under wen, St N. J. 1895, § 251 ef seg., is fora tax 
owing the state, which under Bankr. Act Jaly 1, 1898, ch. 
541, § 64a, 30 Stat. 5683 (U.S. Comp. St. 1901, p. 3447], must 
be paid before dividends to creditors.—State of New 
Jersey v. Anderson, U. 8.8. C., 27 Sup. Ct. Rep. 187. 
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20. BANKRUPTCY—Fraudulent Transfer of Property.— 
A sale of property bya bankrupt within four months 
prior to his bankruptcy held void as against his trustee. 
—Ott v. Doroshow, U.S. D. C., D. N. J., 147 Fed. Rep. 762. 

21. BANKRUPTCY—Jaurisdiction to Determine Liens.—A 
court of bankruptcy held tohave jurisdiction to enter- 
tain a suit by a trustee against a mortgagee of the prop- 
erty to set aside the mortgage as onegiven within four 
months prior to the bankruptcy, and void under Bankr. 
Act.—In re McMahon, U.S. 0. C. of App., Sixth Circuit, 
147 Fed. Rep 684. 


22. BANKRUPTCY —Life Insurance Policy.—An endow- 
ment policy on the life of bankrupt payable to him at the 
end of the term, if living. or, in case of his prior death, to 
his wife, held to pass to his trustee for the benefit of his 
creditors.—In re Schofield, U. 8. D. C., E. D. Pa., 147 Fed. 
Rep. 862. 


24. BANKRUPTCY — Preferences.—Where a_ bank teller 
paid a check to himself on theeve of the bank’s insolv- 
ency, the appointment of a receiver of the bank held to 
constitute an equitable levy on the amount so paid. 
—In re Plant, U. 8. D.C., 8. D. Ga., 148 Fed. Rep. 37. 


24, BANKRUPTCY—Preference.—A customer for whom 
a broker buys stock on a margin is not a creditor of the 
broker with respect to the transaction within the mean- 
ing of Bankr. Act, ch. 541, § 1, subd. 9, but is the owner 
of the stock and debtor forthe advances made in its 
purchase, and a transfer of the stock to him on payment 
of such advances dves not constitute the giving ofa 
preference by the broker.—Richardson v. Shaw, U. 8. 
C. of App., Second Circuit, 147 Fed. Rep. 659. - 


25. BANKRUPTCY — Prior Volantary Composition.—A 
voluntary composition between a debtor and his cred- 
itors considered, and held not to operate as an accord 
and satisfaction which precladed the creditors from 
proving their original claims less the payments received 
under the composition in subsequent voluntary bank- 
ruptcy proceedings by the debtors, where deferred pay- 
ments required by the agreement had not been made.— 
In re A. B. Carton & Co.,U. 8. D. C., 8. D. N. Y., 148 Fed. 
Rep. 63. 

26. BANKRUPTCY—Provable Debts.—Under the direct 
provisions of Bankr. Act 1898, § 63, subd. 1, Act July 1, 
1898, ch. 541, 30 Stat. 562 [U.S. Comp. St. 1901, p. 3447],a 
judgment on a note is aprovable debt.—Johnson vy. Jos- 
lyn, Wash., 88 Pac. Rep. 324. 


27. BANKRUPTCY--Sale of Property.—A sale ofa bank- 
rupt’s property on which valid liens existed should be 
ordered only on notice of every creditor whose lien 
would be discharged.—Jn re Platteville Foundry & Ma- 
chine Uo., U. 8. D. C., W. D. Wis., 147 Fed. Rep. 828. 


28. BANKS AND BANKING—Iusolvency.—Holders of cer- 
tified checks on an insolvent trust company held en- 
titled to interest upon their respective credit balances 
from the date of the receivership up to the date ofthe 
final payment of principal atthe legal rate.—People v. 
Merchants’ Trust Co.,101 N. Y. Supp. 255. 


29. BILLS AND NOTES—Indorsements.—Where a bank, 
having indorsed a nute to its president for collection, 
regained title by the president’s indorsement, and there- 
after transferred the note to a city without further in- 
dorsement, the bank was liable to the city as indorser. 
—Moore v. First Nat. Bank, Colo., 88 Pac. Rep. 385. 


30. BILLS AND NOTEsS—Presentment for Payment.— 
Under Laws 1897, p. 225, ch. 64, providing that present- 
ment for paymentis not necessary to charge a person 
primarily liable, the burden is not on plaintiff, in an ac- 
tion ona note payable ata specified place, to prove de- 
mand for payment.—Florence Oil & Refining Uo. v. First 
Nat. Bank, Colo.,88 Pac. Rep. 182. 


31. CARRIERS — Discrimination.—A railway company 
holding itself out to the public as ready to do switching, 
held a common carrier; and, as such, must switeh cars 
without discrimination against a disfavored shipper.— 
Larabee Flour Mills Co. v. Missouri Pac. Ry. Co., Kan., 88 
Pac. Rep. 72. 


32. CARRIERS—Daty to Stop Consigoment in Transitu. 
—Failure of carrier to stop consignment of horses on de- 
mand of person who was neither shipper nor 
consignee held not to render it liable for the value of the 
consignment.—Switzler v. Northern Pac. Ry. Co , Wash., 
88 Pac. Rep. 137. 

33. CARRIERS—Limiting Liability—A common carrier 
andashipper may enter into a special agreement re- 
quiring the shipper, in case of loss, to make a verified 
claim for damages in writing within a specified time.— 
Pennsylvania Cu. v. Shearer, Ohio, 79 N. KE. Rep. 431. 

34. CARRIERS — Merchandise Shipped as Baggage. — 
Where a carrier accepts a box offered as baggage know- 
ing that it does not contain baggage proper, but mer- 
chandise, it will be liable for injury thereto during trans- 
portation.—St, Louis, I. M. & 8S. Ry. Co. v. Green, Tex., 
97S. W. Rep. 531. 

35. CHATTEL MORTGAGES — Assignment. — Failure of 
Kansas laws to prohibit recording of assignment of a 
chattel mortgage given to secure a note does not make 
such action necessary to protect the assignee.— National 
Live Stock Bank y. First Nat. Bank, U.S. 8S. C., 27 Sup. 
Ct. Rep. 79. 

86. CHATTEL MORTGAGES—Satisfaction.—W here a note 
and mortgage were given to secure the price ofa mule 
sold on condition that if he did not suit another would be 
given in his stead, which was done, the return of the 
first mule did not satisfy the note or mortgage.—Jones 
v. Wolfort, Ark., 97S. W. Rep. 452. 

387. COMMERCE —Franchise Tax.—Franchise tax, cre- 
ated by Laws 1896, p. 856, ch. 908, § 182, held collectible, 
though the business of the corporation is interstate or 
foreign commerce.—People v. Roberts, 101 N. Y! Supp. 
184. 

38. COMMERCE—State Regulation.—Delivery of inter- 
state shipment of liquur to consignees held necessary to 
their arrival within Wilson Act, Aug. 8, 1890, ch. 728, 26 
Stat. 313[U. 8. Comp. St. 19C1, p. 3177], so as to subject 
them to the laws of the state.—Heymann y. Southern 
Ry. Uo., U. 8S. S. U., 27 Sup. Ct. Rep. 104. 

39. COMMERCE—State Regulation. — Act Pa. April 4, 
1868, restricting the right of persons injured in their em- 
ployment about railroads to those whichan employee 
would have, held not repugnant to the commerce clause 
of the federal constitution.—Martin v. Pittsburg & L. E. 
R. Co., U. 8. 8. C., 27 Sup. Ct. Rep. 100. 

40. CONSYITUTIONAL Law—Due Process of Law.—A 
mandatory injunction issued ex parte, commanding de- 
struction of private property by the owner, or, in default 
of his action, by the sheriff within 24 hours, is not due 
process of law.—Board of Comrs. of Petite Anse Drain- 
age Dist. v. Iberia & V. R. Co., La., 42 So. Rep. 433. 


41. CONSTITUTIONAL Law — Due Process of Law.—A 
domestic corporation whose office and works are outside 
of the state held not deprived of liberty and property 
without due process of law by Acts W. Va. 1905, ch. 39, 
relating to appointment of state auditor to accept serv- 
ice of process, and exacting an annual fee.—St. Mary’s 
Franco-American Petroleum Co. v. State of West Vir- 
ginia, U. 8. 8. C.,27 Sup. Ct. Rep. 132. 


42. CONSTITUTIONAL LAW—Due Process of Law.—Car- 
riers may be forbidden by state railroad commission to 
make their local freight rates for phosphates more than 
one cent per ton per mile without denying due process of 
law.—Seaboard Air Line Ry. v. State of Florida, U.S. 8. 
C., 27 Sup. Ct. Rep. 109. 


43, CONSTITUTIONAL LAW—Due P-ocess of Law.—Fail- 
ure to require notice to be given of special assessment 
for back taxes on omitted property, under Ky. St., § 3179, 
held not to deprive taxpayer of property without due 
process of law.—Security Trust & Safety Vault Co. v. City 
of Lexington. U. 8. 8. C., 27 Sup. Ct. Rep. 87. 


44. CONSTITUTIONAL LAaw—Equal Protection of the Law. 
—Foreign life insurance company doing business in Mis- 
souri held not deprived of liberty or property without 
due process of law, nor denied equal protection of the 





laws, by Rev. St. Mo., § 7890, cutting off any defense by 
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a life insurance company based on fraudulent state 
ments, except as to matters contributing to the death of 
insured.—Northwestern Nat. Lite Ins. Co. v. Riggs, U. 
8. 8. C.,27 Sup. Ct. Rep. 126. 

45. CONSTITUTIONAL Law—Functions of Tax Board.— 
Laws 1905, p. 351, ch. 146, making executive officers mem- 
bers of a board to determine the value of intangible 
property to be reported for taxation, held not void as 
vesting judicial power in executive officers.—Missouri, 
K. &T. Ky. Co. of Texas v. Shannon, Tex., 97 8. W. Rep. 
527. 

46. CONSTITUTIONAL LAaW—Interstate Transportation.— 
Privileges and immunities are not denied by applying to 
interstate transportation provisions of Act Pa. April 4, 
1868, restricting right of person i: jured in their employ- 
mentin or about railroads.—Martin v. Pittsburg & L. E. 
R. Co., U. 8. 5. C., 27 Sup. Ct. Rep. 100. 

47. CONSTITUTIONAL Law—Obligation of Oontract.—The 
mere granting of permission by a city council to a cor- 
poration to construct conduits and subways; does not 
constitute a contract, where the corporation performs 
no act thereunder.—People vy. Ellisun, 101 N. Y. Supp. 55. 

48 CONSTITUTIONAL LAW—Police Power.—The legisla- 
ture may place such restrictions on the use of property 
or the conduct of any business as may be reasonably 
necessary to protect the public safety, comfort, or health. 
—Plumas County v. Wheeler, Cal., 87 Pac. Rep. 909. 

49. CONSTITUTIONAL LAW—Rules of Evidence.—Laws 
1890, p. 91, amending the statute defining the incompe- 
tency of a party to testify to transactions had witha 
decedent held valid, though applied to a transation had 
with a decedent prior to its enactment. — Samuel and 
Jessie Kenney Presbyt@rian Home v. Kenney, Wash., 
88 Pac. Rep. 108. 

50. CONSTITUTIONAL LAw—Statute as to Quieting Title. 
Act June, 1906, providing for the establishment and quiet- 
ing uf title to real property in case of the loss or destruc- 
tion of public records, held notinvalid as not affording 
due process of law.—Title & Document Restoration Co. 
v. Kerrigan, Cal., 88 Pac. Rep. 356. 

51. CONTRACTS — Construction.—Whether ‘‘taxes,’”’ as 
used in a written controct, include special assessments 
for local improvements, held to be determined by the 
context.—Chicago Great Western Ry. Co. v. Kansas City 
North Western R. Co., Kan., 88 Pac. Rep. 1085. 

52. CORPORATIONS—Authority of Managing Officers.— 
The manugivg agent of defendant corporation, engaged 
in the real estate business, held authorized to effect a 
sale of certain property to plaintiff, and to make repre- 
sentations with reference to the application of rents to 
the unpaid portion of the purchase price.—Harvey v. 
Sparks Bros., Wash.,88 Pac. Rep. 1108. 

53. CORPORATIONS—Capacity.—A foreign corporation 
may sue in New York on a contract made without the 
State without complying with local laws, so as to be en- 
titled to do business within the state. — Robinson v. 
American Linseed Oo., U. 8. C. 0.,8.D. N. Y., 147 Fed. 
Rep. 885. 


54. CORPORATIONS—Consolidation of Corporations.—A 
corporation cannot purchase a majority of the capital 
stock of another corporation to control the latter and 
thereby preventing competition between it and such 
other corporation.—Dunbar v. American Telephone & 
Telegraph Co., Ill., 79 N. E. Rep. 423. 


55. CORPORATIONS—Liability on Contracts of Promoter. 
—W here a corporation adopts and receives the benefits 
arising from the contracts of its promoters, it is liable 
thereon.—Chilcott v.Washington State Colonization Co , 
Wash., 88 Pac. Rep. 118. 


56. CORPORATIONS—Stockholders.—A creditor of a cor- 
poration with knowledge of insufficient consideration 
for stock held not entitled to compel stockholder to pay 
par value.—Lea v. Iron Belt Mercantile Co., Ala., 42 So. 
Rep. 415. 


57. CouRTS—Effect of Supreme Court Decision. —Holder 
of city warrants payable out of special assessments held 
to have acquired no vested right under judgments rend- 


‘ \ 





ered thereon against the city by a decision of the su- 
preme court .—State v. Tanner, Wasb., 88 Pac. Rep. 821. 

58. CouRTs—Findings o1 Fact.—Where the supreme 
court of the territory states in its opinion that ona prior 
appeal it had made 4a full statement and findings of fact, 
and that, finding the record the sume as in its former 
appeal, judgment is affirmed, there is a finding of fucts 
on which review can be had in the Supreme Court of the 
United States by writ of error. — National Live Stock 
Bank v. First Nat. Bank, U. 8. 8. C., 27 Sup. Ct. Rep. 79. 

59. CoURTs—Following Decisions of State Courts.—De- 
cisions of the siute courts respecting the title acquired 
by individual Indians, under the treaty of September 24, 
1819, with the Chippewa nations, as to lunds reserved for 
their use, will not be disturbed by the Supreme Court of 
the United States where they have become a rule of 
property.—Francis v. Francis, U. 8.8. C ,27 Sup. Ct. Rep. 
129. 

60 CouRTs—Foreign Corporations.—A foreign corpor- 
ation, which under the constitution and statutes of the 
state can be sued in the state courts only in counties in 
which it dees business, is not suable in a federal court 
in the state unless it does business in some of the coun- 
ties within the territorial jurisdiction of such court.— 
Kibbler v. St. Louis & 8S. F. R. Co.,U. 8. C.C., N. D. Ala., 
147 Fed. Rep. 879. 

61. CouRTS- Immunity from Suit.—Mississippi railroad 
commission held not a court within Rev. St. U. S8., § 720 
[U. 8. Comp. S8t.1901, p. 581], forbiddiug federal courts to 
enjoin proceedings in a state court.—Mississippi R. 
Comniission vy. Ijlinois Cent, R. Co., U. 8. 8. U., 27 Sup. 
Ct. Rep 90. 

62. CRIMINAL EVIDENCE—Uttering Forged Paper.—To 
show that accused knew of the false character of the 
instrument which he is charged with uttering, evidence 
that he possessed similar forged instruments held com- 
petent.—State v. Calhoun, Kan., 88 Pac. Rep. 1079. 

68. CRIMINAL TRIAL—Refusal of Continuance.—When 
six clear days intervene between the day on.which coun- 
sel ure assigned in a criminal case and that upon which 
the case is called for trial, refusal of a continuance held 
no ground for reversal.—State v. Chitman, La , 42 So. 
Rep. 437. 

64. CRIMINAL TRIAL—Remarks of Prosecuting Officer. 
—A reply by the prosecuting officer to the opposing 
counsel, in the presence of the jury, that the accused 
would not be on trial if he were insane, held not preju- 
dicial.—State v. Hogan, La., 42 So. Rep. 352. 

65. CRIMINAL TrRIAL—Reversal.—W here it appears from 
the record that plea of not guilty was filed ignorantly be- 
fore counsel was appointed, a conviction will be set aside 
in order that a motion to quash the indictment filed in 
the case after such plea may be heard.—Hiill v. State, 
Miss., 42 20. Rep. 880. 

66. DaMAGEs—Breach of Contract to Loan Money.—A 
defendant, agreeing to loan to plaintiff a specified sum 
to aid him in furnishing a place as a saloon, held on 
failing to furnish the loan not hable for the rent paid 
during plaintiff’s occupancy of the prenises —Treanor 
v. New York Breweries Co., 101 N. Y. Supp. 189. 


67. DaMaGES—Value of List Property.—Where prop- 
erty destroyed had no market value, the measure of 
damages was the actual value to the owner.—St. Louis, 
I. M. & S. Ry. Co. v. Green, Tex., 978. W. Rep. 531. 


68. DEATH—Damages.—A husband can recover for loss 
of time and funerai expenses resulting directly from the 
wrongfal death of his wife.—Philby v. Northera Pac. 
Ry.Co., Wash., 89 Pac. Rep. 468. 


69. DivorcE — Alimony.—A husband on procuring a 
divorce from his wife because of her fault held not liable 
to pay her alimony.—Mutter v. Mutter, Ky., 97 8. W. Rep. 


70. ELECTION OF REMEDIES—Effect.—A creditor of a 
corporation who elected to prove hisclaim under receiv - 
ership proceedings held prevented from moving to set the 
receivership aside.—Watrous v. Hilliard, Colo., 88 Pac. 
Rep. 185. 
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71. ELECTRICITY—Injuries from Defective Insulation. 
—One installing an electric light globe and receiving 
compensation for the light held liable to an employee of 
the person for whom it was furnished, for injury from 
poor insulation while warming his hands about the globe. 
—Thomas v. City of Somerset, K y., 97S. W. Rep. 420. 

72. ELECTRICITY—Personal Injuries.—A boy, injured 
while climbing on a pier of a public bridge, held not ina 
place where the general public could rightfully go for 
purposes of business or pleasure so as to render electric 
company liable for an injury received by him by touch- 
ing live wire.—Graves v. Washington Water Power Co., 
Wash., 87 Pac. Rep. 956. 

73. EMINENT DOMAIN—Property Subject to Condemna- 
tion.—One railroad may condemnthe lands of another 
where there isa necessity for it, and the lands can be 
taken without detriment to the other.—State v. Superior 
Court of Clarke County, Wash., 88 Pac. Kep. 332. 

74. EQuity—Cross-Complaint.—Where a defendant in 
a suit for an injunction was merely a nominal party to 
the bil! in which no relief was prayed against him, held 
proper to dismiss his cross-bill —Dunbar v. American 
Telephone & Telegraph Co., Ill.,79 N. E. Rep. 423. 


75. Equiry—Pleading.— Defendants in a suit in equity 
cannot be required to answer interrogatories by stating 
facts necessary to complainant’s case, but which are not 

-within their knowledge, and which they can only ascer 
tain by a tedious and expensive examination outside of 
theirown records —John D. Park & Sons Co. v. Bruen, 
U.8.C.C.,8. D. N. Y., 147 Fed. Rep. 884. 


76. ESCHEAT—Alien’s Right to Hold Land.—Though 
during the life of an alien the state, by proper proceed- 
ings, could have declared an escheat of land held by her 
in contravention of Const. art. 2, § 33, upon her death it 
lost that right, the land descending to her heirs.—Abrams 
v. State, Wash., 88 Pac. Rep. 327. 


77. ESTOPPEL—Equitable Estoppel.—Wife of cotenant, 
asking that her right to proceeds of partition sale be 
decreed superior to that of creditors, held not entitled to 
assert that her title to the real estate did not pass.— 
Staser v. Gaar, Scott & Co., Ind., 79 N. E. Rep. 404. 


78. EVIDENCE—Competency of Expert.—One who was 
raised on a farm, and has followed the business of farm- 
ing, is qualified to testify as to the condition of the crop, 
although he had never grown that particular kind of 
crop.—Colorado Farm & Live Stock Co. v. York, Colo, 88 
Pac. Rep. 181. 


79. EvIDENCE—Conflicting Evidence.—Where a hostile 
witness uses expressions favorable to the side he op- 
poses, the court may properly attach more importance 
thereto than to the'main purport of his narrative.—Flem- 
ing v. Howard, Cal., 87 Pac. Rep. 908, 


80. EVIDENCE—Loss of Yessel.—Where a vessel is a 
total loss as the result of a collision, the measure of 
damages recovered is not her cost to the owners, nor her 
intrinsic value, but her market value at the time of her 
destruction, which may be determined from the opin- 
ions and estimates of competent witnesses.—The Mobile, 
U.8. D.C.,8. D. Ala.,147 Fed. Rep. 882. 


81. EVIDENCE—Parties Bound by Written Agreements. 
—Asa general rule a written agreement is conclusive 
between the parties, and conversations prior to or atthe 
time of the agreement are inadmissible to change stipu- 
lations of a lease.—Jackson Brewing Co. v. Wagner, La., 
42 So. Rep. 356. 


82. FEDERAL OourTs — Habeas Corpus.—A federal 
court is without jurisdiction of a habeas corpus proceed- 
ing for the discharge of a state prisoner, where the only 
question involved is his identity with an escaped convict, 
and no diversity of citizenship is alleged.—Ez parte 
Moebus, U. 8. 0. C., D. N. H., 148 Fed. Rep. 39. 


83. FIRE INSURANCE—Conveyance of Real Property.— 
A conveyance of rea] property with a mortgage back to 
secare the price held a change of interest which avoided 
the policy thereon.—Jump v. North British & Mercantile 
Ins. Co., Wash., 87 Pac. Rep. 928. 





84. FiRE INSURANCE—Proofs of Loss —The furnishing 
of proofs ot loss isa condition toa right of action on a 
policy, and unless they are waived by the insurer the ac- 
tion cannot be maintained until they are furnished.— 
American Cereal Co. v. Western Assur. Uo., U. 8. 0. C. 
N. D. Iowa, 148 Fed. Rep. 77. 

8. FORCIBLE ENTRY AND DETAINER—Statutory Provi- 
sions.—After one has served notice on another to remove 
from certain premises and the latter fails to comply 
therewith, the latter is guilty of unlawful detaiuer, pro- 
vided the former can prove the allegations necessary to 
sustain his complaint.—Columbia &P. 8. R. Co. v. Moss, 
Wash , 87 Pac. Rep. 951. 

86. FRAUDS, STATUTE OF—Contract for the Sale of 
Goods. — A contract for the sale of cement de- 
liverable within six months at the buyer’s op- 
tion held not within the Statute of frauds.—Jenkins & 
Reynolds Co. v. Alpena Portland Cement Co., U.S. U. C. 
of App., Sixth Circuit, 147 Fed. Rep. 641. 

87. FRAUDS, STATUTE OF—Interest in Real Estate.—An 
oral promise to give an interest in real estate is void un- 
der the statute of frauds.—Dietrich v. Heintz, Tex., 97 S. 
W. Rep. 417. 

88. FRAUDS, STATUTE OF—Parol Lease.—A parol lease 
for one year is valid, evenif it is to take effect at a future 
date.—Fishman v. Wolf, 101 N. Y. Supp. 16. 

89. FRAUDS, STATUTE OF—Verbal Transfer of Land 
Certificate.—A certificate of land issued by the state may 
be transferred by parol at any time before the land is 
surveyed and Jocated.—Carlisle v. Gibbs, Tex., 98S. W. 
Rep. 192. 


90. FRAUDULBNT CONVEYANCES—Howestead.—A sale 
of a debtor’s homestead held n&t subject to vacation as a 
fraud en creditors though at the time the debtor had 
personal property in addition to the homestead.—Hobson 
v. Noel, Ky., 97S. W. Rep. 388. 


91. HABEAS CorPUS — Extradition.—A person held in 
custody by a state for trial in one of its courts under an 
indictment foracrime against its laws will not be re- 
leased on habeas corpus by a federal court because meth- 
ods to Secure his presence may have violated Const. U. 
8. art. 4, § 2, or Rev. St. U. S. § 5278 [U. 8. Comp. St..1901, 
p. 3597], relating to extradition. —Pettibone v. Nichols, U. 
8.8. C., 27 Sup. Ct. Rep. 111. 

92. HIGHWAYS—Duty to Fasten Horse on Highway.— 
A person in charge of a horse on a public highway must 
see to it that it is securely fastened, if he leaves it.—City 
of Denver'v. Utzler, Colo., 88 Pac. Rep. 143. 


93. HiGHWAYs—Obstructions.—A pile of manure drawn 


+ onto a highway by abutting owners held an unlawful ob- 


struction of the highway, rendering such owners liable 
for injuries toa traveler occasioned thereby.—Sweet v. 
Perkins, 101 N. Y. Supp. 163. 


94. INFANTS—Acts Constituting Ratification of Con- 
tract.—An infunt may ratify a conveyance of his real es- 
tate by failing to disaffirm the same after reaching full 
age, or by accepting the benefits of the conveyance, or by 
retaining proceeds thereof and enjoying them after 
coming of fullage.—Damron vy. Ratliff, Ky., 97 S. W. Rep. 
401. 


95. INJUNCTION—Election Ballots.—The district court 
is without jurisdiction tu enjoin the county clerk from 
certifying and having printed,and the printer from 
printing on the official ballots, names of candidates for 
county commissioners. — Sherlock v. District Court, 
Colo., 88 Pac. Rep. 396. 


96. INTOXICATING LIQUORS—Sale by Physician.—A mu- 
nicipal ordinance held to prohibit a physician not hav-. 
ing a pharmacist’s permit from selling liquor to one 
representing that he wanted it for medicinal purposes.— 
Braisted ¥. People, Colo., 88 Pac. Rep. 150. 


97, JUDGMENT—Decree.—A decree, enjoining plaintiff 
from entering defendant’s prenfises, will not affect a suit 
to modify such decree because of a subsequently ac- 
quired right of way over defendant’s land.—Richey v. 
Beus, Utah, 87 Pac. Rep. 903. 
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98. JUDGMENT—Enjoining Enforcement.— Equity will 
not enjoin enforcement of a judgment at law because 
the defendant, through his attorney, failed to set up 
his defense.—Donovan v. Miller, Idaho, 88 Pac. Rep. 82. 

99. JUDICIAL SALES—Failure to Comply With Bid.— 
Where a bidder at a receiver’s sale wrongfully refused 
to complete the purchase, he was liable for the differ- 
ence between the amount of his bid and the amount for 
which the property was afterwards sold.—Watrous v. 
Hilliard, Colo., 88 Pac. Rep. 185. 

100. JuRY—Special Venire —That the initials of the 
names of special veniremen began with the letter “G” 
and ended with the letter “K”’ held not to raise the pre- 
sumption that the list was not drawn according to law. 
—Woodward v. State, Tex., 978. W. Rep. 499. 

101. LANDLORD AND TENANT—Contributory Negligence 
of Tenant.—Wife of tenant held guilty of contributory 
negligence in running against wire extending into leased 
premises.—Hatch v. McCloud River Lumber Oo., Cul., 88 
Pac. Rep. 355. 

102. LANDLORD AND TENANT—Landlord’s Faiiure to 
Repair.—It was no defense to an action for rent that the 
landlord had breached a covenant to repair; the tenant’s 
remedy being a recoupment from the rent or a separate 
action for damages .—Lewis Vv. Ritoff, 101 N. Y. Supp. 40. 

103. LANDLORD AND T&NANT—Notice of Renewal.— 
Where 60 days’ notice before the expiration of alease 
was required to enable the lessee to renew the sam:3, a 
noncompliance with such stipulation was a bar to re- 
newal.—Jackson Brewing Co. v. Wagner, La., 42 So. 
Rep. 356. j 

104. LIBEL AND SLANDER — Damages.—Expenditures 
made by plaintiff in defending a contract before a com- 
mission appointed by the President held too remote 
to be recovered, in an action for libel based on the peti- 
tion on which the commission was appointed.— Lapston 
Monotype Mach. Co. v. Mergenthaler Linotype Co., U. 
8.C.C.,8. D. N. Y., 147 Fed. Rep. 871. 


105. LICENSE—Tax Imposed.—A wholesale grocer #ell- 
ing coco-colain connection with his business held not 
bound to pay the privilege tax imposed by Acts 1904, p. 
62, ch. 76, § 18, for the maintenance of a depot for the dis- 
tribution and shipment of coco-cola and colavine.—Car- 
ney v. Hamilton, Miss., 42 So. Rep. 378. 


106. LIMITATION OF ACTIONS—As Applied to Judg- 
ments by Collusion —Statute of limitations held not to 
apply to defense of an action founded on judgment ob- 
tained by collusion.—State v. Turner, Wash., 88 Pac. 
Rep. 321. 


107. LIMITATION OF ACTIONS—Payment of Interest as 
Acknowledgment of Debt.—Payment of interest ona 
note of acorporation by its treasurer, who was also 
surety on the note, held not to toll the statute as to the 
surety.—Ulster County Sav. Iustitution v. Deyo, 101 N. Y. 
Supp. 263. 


\ 

108. Lis PENDENS —Upnrecorded Assignment.—A per- 
son, claiming under an unrecorded assignment of a cer- 
tificate of purchase, held bound by a decree in asuitofa 
city to foreclose a lien fora street improvement, in 
which his grantor was,a party, and in which a lis pen- 
dens was filed.—Wright v. Jessup, Wash., 87 Pac. Rep. 
930. 


109. LOTTERIES—Trading Stamps.—Const. art. 18, § 2, 
and Mills’ Ann. St. § 2927, prohi biting lotteries or gift 
enterprises, held not to authorize an ordinance prohib- 
iting the giving of trading stamps.—City & County of 
Denver v. Frueauff, Colo., 88 Pac. Rep. 389. 


110. MARITIME LIENS—Money Lent to Pay off Liens.— 
Ore who lends money on the credit of a vessel to enable 
the owner to pay off liens thereon given by the state law, 
and which is so used, acquires a lien of equal standing 
with those discharged.—The City of Camden, U. 8. D. 
C., 8. D. Ala., 147 Fed. Rep. 847. 

111. MASTER AND SERVANT—Vice-principal.—Duty of 


head sawyer to handle lever controlling carriage held 
that of vice-principal, for the neglect of which a master 





is liable.—Eidner v. Three Lakes Lumber Co., Wash., 88 
Pac. Rep. 326. 

112. MASTER AND SERVANT—Safe Place to Work.—An 
employee who does not know of danger in the place 
where he is put to work may rely upon the master’s dili- 
gence, unless the danger is so obvious that he can only 
remain ignorant by closing his eyes.—Wallace v. Bath, 
Ky., 97 8. W. Rep. 418 

118. MINES AND MINERALS—Uonveyance by Locator 
Pending Proceedings.—A transfer of title by an appli- 
cant for a patent to a mining claim during the pendency 
of the application has the effect of making him a trustee 
for the transferee.—Slothower v. Hunter, Wyo., 88 Pac. 
Rep. 36, : 

114. MONOPOLIES—Restraining Competition.—Where a 
corporation purchases the majority of the stock of an- 
other corporation, the transaction is unlawful, if its 
tendency is to restrain competition.—Dunbar v. Ameri- 
can Telephone & Telegraph Oo., Ill., 79 N. E. Rep. 423. 

115. MUNICIPAL CORPORATIONS — Abutting Owner.— 
Where a city authorizes a railroad company to rebuild 
its viaduct in a street, it is not responsible for the negli- 
gent delay of the railroad company whereby an abutting 
owner suffers injury.—Bowden v. City of Jacksonville, 
Fla., 42S0. Rep. 394. 

116. MUNICIPAL CORPORATIONS — Civil Service.—The 
city of New York held liable for the wages of employees 
appointed, in an exigency, ata time when no men were 
obtainable from the civil service list, though the ap- 
pointments were in violation of Rule 12, § 4, of the Civil 
Service Commission.—Gallagher v. City of New York, 101 
N. Y. Supp. 229. 

117. MUNICIPAL CORPORATIONS—Public Improvements. 
—The mayor and council of a city of the second class 
cannot limit the discretion vested in them by the charter 
in relation to contracts for the paving of streets by an 
ordinance requiring competitive bidding.—Bunker y. 
City of Hutchinson, Kan., 87 Pac. Rep. 8s4. 

118. MUNICIPAL CORPORATIONS—Trading Stamps.—An 
ordinance forbidding gift enterprises, defined to includ 
giving of trading stamps, held not justifiable as an exer- 
cise of the police power.—City & County of Denver v. 
Fraueauff, Colo., 88 Pac. Rep. 389. 

119. NAVIGABLE WATERS —Obstruction.—That injuries 
to riparian owner are the natural result of use of stream 
as highway he'd under the circumstances no defense to 
a suit for injunction against boom company.—Burrows 
v. Gray Harbor Boom Co., Wash., 87 Pac. Rep. 987. 

120. NAVIGABLE WATERS—Rights of Public.—Naviga- 
ble streams are public highways, and every citizen, in 
carrying commerce thereon, must have due considera- 
tion for the equal rights of every other citizen on such 
stream.— Powell v. Springston Lumber Co., Idaho, 88 Pac. 
Rep. 97. 


121. NEGLIGENCE—Allowing Child to Play Outdoors.— 
A mother’s act in permitting her child to play outdoors 
in the daytime, held not contributory negligence pre- 
cluding recovery for injuries to the child caused by ex- 
posed live wire.—Colorado Springs Electric Co. v. Soper, 
Colo., 88 Pac. Rep. 165. : 


122. NEGLIGENCE—Places Attractive to Children.—At- 
tractiveness of bridge piers to boys, held not to render 
electric company liable for injuries to boy caused by his 
touching live wire while climbing up such piers.— Graves 
v. Washington Water Power Co., Wash., 87 Pac. Rep. 956. 


123, NEW TRIAL—Stipulation Waiving Notice of Mo- 
tion.— Where attorneys have by stipulation waived 
notice of the time and place of hearing upon a motion for 
new trial, the judge can pass on the same without notice 
to the adverse party.—Buckle v. McConaghy, Idaho, 88 
Pac. Rep. 100. 


124, PARDON—Violation of Conditions.—A conditional 
pardon may, by its terms, provide that on any violation 
of the conditions the offender shall be liable to arrest 
and recommitment; and such stipulation, on acceptance 
of the pardon, becomes binding on the convict.—State v. 
Horne, Fia., 42 So. Rep. 388. 
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125. PARTNERSHIP—Joint Speculative Venture.—Where 
plaintiff and another engaged in a joiut speculative ven- 
ture in cotton, agreeing to put up an equal amount of 
margins and share profits equally,they were partners.— 
Jones v. Walker, 101 N. Y. Supp. 22. 

126. PARTNERSHIP—Rights of Surviving Partner.—On 
the death of one partner the survivor may continue the 
business with the consent of the executor or administra- 
tor and the approval of the probate court.—McElroy v. 
Whitney, Idaho, 88 Pac. Rep. 349. 

127. Post OFFICE —Congressional Power Over Post 
Roads.— Power of congress to establish post offices and 
post roads held not infringed by Act Pa. April 4, 1868, un- 
der which a railway postal clerk can have no greater 
rights against railway company for injuries than an em- 
ployee.—Martin v. Pittsburg & L. E. R.Cv., U. 8. 8. C., 27 
Sup. Ct. Rep. 100. . 

128. PRINCIPAL AND SURETY—Failure to Sell Collateral 
on Defanlt.—Fuailure of a payee of a note to sell collateral 
at the note’s maturity held not to discharge surety, 
though a loss in value of the collateral resulted there- 
from.—Crom well v. Rankin, Ky., 97 8. W. Rep. 415. 

129. PRINCIPAL AND SURETY—Mechanics Liens.— Where 
a contractor, before completion of a building, abandoned 
the contract, the certificate of the architect held not es- 
sential to recovery on the contractor’s bond.—Jenkins v. 
American Surety Co. of New York, Wash., 88 Pac. Rep. 
1112. 

130. PUBLIC LANDS—Grant for Construction of Road.— 
The exception in « land grant touid in the construction 
of a military road construed, and a complaint in an ac- 
tion by one claiming under the grant to recover the land 
from a subsequent patentee held insudicient to state a 
cause of action.—Eastern Oregon Land Co. v. Brosnan, 
U. 8. C. C., D. Oreg., 147 Fed. Rep. 807. 

131. RAILROADS—Control of Traius.— Where a union 
station company located a train at its station so that the 
engine partially extended into a street, in violation of a 
statute, and plaintiff's horse was frightened, the wrong- 
ful act was that of the station company, for which the 
railroad company was not liable.—Burns v. Delaware & 
Hudson Co., 101 N. Y. Supp. 225. 

132. RAILROADS—Foreclosure Sale.—Debts for adver- 
tising contracted by a railroad mortgage trustee in oper- 
ating the road under the terms of the mortgage, or by a 
committee of bondholders, held entitled to 
priority from the proceeds of the prop- 
erty sold under foreclosure.—Queen Anne’s Ferry & 
Equipment Co. v. Queen Anne’s R.Co., U. 8S. C. C., D. 
Md., 148 Fed. Rep. 41. 

133. RAILROADS—Traflic Contracts.—Where a company 
owning a railroad grants to another company a right to 
the joint use thereof, the taxes on the property to be 
paid by the parties in proportion to use made of the road, 
the word “taxes” held to include special assessments.— 
Chicago Great Western Ry. Co. v. Kansas City Northwes- 
tern R. Co., Kan., 88 Pac. Rep. 1085. 

134. REFERENCE—Partnership Accounting.—Where on 
the partnership accounting the court appoints a referee, 
the parties are entitled to a statement from him of all 
items of account, and to have the same reported to the 
court, showing the items allowed and rejected.—McElroy 
v. Whitney. Idaho, 88 Pac. Rep. 349. 

135. REFORMATION OF INSTRUMENTS—Mistake.—A writ- 
ten instrument will not be reformed on the ground of 
mistake, unless the mistake is mutual and established by 
clear proof.—Bower v. Bowser, Oreg., 88 Pac. Rep. 1104. 

136, SEDUCTION—Instructions.—Instruction in an ac- 
tion ‘for procuring unlawful intercourse under promise 
of marriage, permitting the jury to consider a subse- 
quent promise of marriage when the immoral relations 
between the parties continued, as a circumstance to 
prove the former promise, held not prejudicial.—State v. 
Waterman, Kan., 83 Pac. Rep. 1074. 

137. SCHOOLS AND SCHOOL DistTRICTS — Election. — 
Where three months have not elapsed since the result of 
a scnool election in the matter of school taxes, an action 

to set aside the election was not barred by prescription. 





—Regard v. Police Jury of Avoyelles, La., 42 So. Rep. 
438. 

138. SPECIFIC PERFORMANCE— Parol Agreement.—The 
courts will enforce a parol agreement for the sale of real 
estate where the vendee has paid the consideration and 
taken possession with the consent of the vendor, and 
made permanent improvements.—Sutherland v. Taintor, 
Okla., 87 Pac. Rep. ¢00. 

139. SPECIFIC PERFORMANCE —When Granted.—A con- 
tract to convey land will beenforced where a deed was left 
in the hands of the attorney of the grantor for inspec- 
tion by the grantee, who was willing to accept the deed, 
and had paid the price.—Robbins v. Porter, Idaho, 88 
Pac. Rep. 86. 

140. STATES—Enjoining Proceedings in State Courts. 
—A suit to enjoin enforcement of order by Mississippi 
railroad commission held not a snit against the state — 
Mississippi R. Commission v. Illinois Ceut. R. Co., U. 8. 
8.C.,27Sup. Ct. Rep 90. 

141. STREET RAILKOADS—Collision with Vehicle. —A 
Street railroud held liable, under the “humanitarian” 
doctrine, for injuries resulting from a cullision.—Reck- 
tenwald v. Metropolitan St. Ry Co., Mo., 97S. W. Rep. 
557. 

142. STREET RAILROADS—Fauilure to Look and Listen.— 
Whether plaintiff was negligent in driving on defend- 
ant’s railroad track without looking at the moment he 
was about to drive thereon is for the jury.—Niemyer v. 
Washington Water Power Co., Wash., 88 Pac. Rep. 103. 

143. TELEGRAPHS AND TELEPHONES—Duaty to Furnish. 
—A telephone company cannot refuse to reinstate tele- 
phone service to a subscriber on the ground that the 
subscriber’s wife owes for a telephone inscalled under a 
separate contract with her.—Cumberland Telegraph & 
Telephone Co. v. Hobart, Miss., 42 So. Kep. 349. 

144. TIME—Delays Stipulated Included Holidays and 
Half Holidays.—Where a lease provided for 60 days’ no- 
tice before termination of the lease of an intent to renew, 
and the first day of notice fell on aday preceding Sun- 
day, the half holiday on Saturday must be counted, and 
intervening days, including the whole of Saturday.— 
Jackson Brewing Co. v. Wagner, La., 42 30. Rep. 356. 

145. TRADE MARKS AND TRADE-NAMES—Telephone 
Call.—Use by telephone company of same number as 
call for trouble department as that used by a rival com- 
pany previously established held not unfaircompetition 
against which injunction would issue.—Rocky Mountain 
Bell Telephone Co. v. Utah Independent Telephone Co., 
Utah, 88 Pac. Rep 26. 

146. Trusts—Power of Sale —Sale by an executor and 
trustee in consideration of money advanced on prior 
mortgages made without authority, held a valid exer- 
cise of power of sale.—Sprague v. Betz, Wash., 87 Pac. 
Rep. 916. 

147. USURY—Bona Fide Purchaser of Note.—A note in 
the hands of one receving no bonus, nor knowing of the 
taking ofa bonus, is not tainted with usury.- Ferguson 
v. Bien, 101 N. Y. Supp. 100. 


148. USuRY—Construction of Contract. — Under Laws 
1899, p. 129, ch. 80, § 7, a contract for the sale of real estate 
held not void, because it provides for usurious interest.— 
Ayars v. O’Connor, Wash ., 88 Pac. Rep. 119. 


149. WATERS AND WATER CouRSES — Reasonableness 
of Rates.—A municipal corporation has no such concern 
or interest in the relations of a waterworks corporation 
and an individual consumer as warrants the corporation 
in bringing an action to determine the reasonableness of 
rates charged individual consumers.—City of Mount Ver- 
non v. New York Interurban Water Co., 101 N. Y. Supp. 
232 


150. WILLS—Suit to Determine Validity of Bequest.— 
The svle heir at law of a testator, who brings an unsuc- 
cessful suit to have a bequest in trust for a charitable 
purpose declared void solely in his own interest, is not 
entitled to have his costs and attorney’s fees charged 
against the trust estate.—Tincher v. Arnold, U. 8. 0. C. 
of App., Seventh Circuit, 147 Fed. Rep. 665. 
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